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Dear Governor Dewhurst:

The Senate Committee on Criminal Justice submits its Interim Report in agreement with the
Interim charges that were issued this past year. The Criminal Justice Committee has held
hearings over the last year to gather information on these charges. The hearings have been well
attended and very informative. In compliance with your request, a copy of this report will be
circulated to all Senators and other interested parties.

As you are aware, the charges that you issued to the Committee were very comprehensive and
challenging. We have worked hard to respond to this challenge by developing broad
recommendations that will benefit all Texans in the years to come. We anticipate that the
Committee's recommendations will provide a guide for fiscal and operational improvement in
the Texas Criminal Justice System. We thank you for your leadership and support.
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Criminal Justice Committee
Interim Charges

Executive Summary

During November 2003, Lieutenant Governor David Dewhurst announced the interim charges for the
Senate Committee on Crimind Justice. The Committee began its work during its firgt public hearing on
March 10, 2004, followed by public hearings on April 28, 2004, and August 24, 2004. Testimony was
received from invited agencies and the public, dong with written materia submitted to the Committee.

The items studied have resulted in the following recommendations for the assgned charges.

1. Study identity theft and its effects and the impact of recent legidation addressing the issue
(HB 2138, SB 473, and SB 566, 78th Legidature). Make recommendations for enhancing
Texas ability to implement effective programs to prevent identity theft. Monitor federal
legidation regarding identity theft to ensure that state and federal laws are complementary
and make recommendations for improvements.

Recommendations.

With the Passage by the United States Congress of the Identity Theft and Assumption Deterrence Act,

future laws governing this issue will come primarily from the federd level. However there are areas in
which the Texas Legidature should continue its efforts to safeguard the citizens of Texas from such
abuses:
Ensure that the Texas Department of Public Safety system, which issues Texas Drivers License
and Texas ldentification Cards, is protected from abuse and only issues documents and assigns
proper numbers to pogtively verified individuds.
Clarify individuas ability to place a freeze on the disbursement of their credit information if they
believe they have been avictim of identity theft.
Monitor the new Department of Public Safety Driver License Divison Fraud Unit to determine
its ability and effectiveness in pursuing aleged Identity Theft perpetrators.
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2. Study and identify best practices for probation and community supervison programs
including: the Community Justice Assistance Division; local probation management structure;
the use of Drug Courts and the courts impact on recidivism; programs to reduce underage
drinking; mental health issues and continuity of care; use of the Community Supervision
Tracking System (CSTS) and other dataissuesrelated to Criminal Justice information system
components; and the implementation of HB 2668. Make recommendations for legidative
changes to achieve best practices.

Recommendations;

Texas Department of Crimina Justice's (TDCJ) correctiond facility population trends reved that the
budget decisons made in the 78th Legidature are no longer viable. Based on the known FY 2005
budget shortfals, reductions in federa funds to TDCJ, and increasing medica costs, current resources
will not support the increasing prison population as projected by the LBB.

The prison population is expected to exceed the operationa capacity of TDCJ by FY 2006 unless
policy initiatives are implemented to:

Strengthen judicid confidence in Community Supervison Programs.

Address the growing revocation rate of felons on community supervison to prison and date
jal.

Reduce the growing population of non United States citizens housed within TDCJ.

Reduce the growing geriatric population housed within TDCJ and their ever increasng medica
cost.

Support the use of drug courts to divert offenders into life changing trestment and away from
datejail or prison confinement.

It is dso recommended that the 79th Legidature resolve the barriers to the successful completion of the
Texas Computerized Crimind History system project, by requiring that Court Judgment documents
contain both the state identification number for the individua defendant and the appropriate transaction
numbers assgned to the individuds arrest event.
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3. Study the management efficiency and organizational structure of the Texas Department of
Criminal Justice, including implementation of recent restructuring by the TDCJ Board, and
make recommendations on additional improvements, including possible consolidation of

agency functions and other cost saving measures.

Recommendations:

Utilizing the legidative authority gppropriated to TDCJ and The Texas Board of Crimind Justice, TDCJ
consolidated four divisons and created the new Correctiond Inditution Divison This movement

appears to have brought about positive results.

The Legidature should continue to monitor the TDCJ organizationa structure and should encourage a
gmilar review of the sixteen non-impacted divisons to identify possble additiond savings and

efficiencies.

4. Study the use and effectiveness of current parole guideline policies and make
recommendations for changes to improve the policies. Develop innovative options that

improve efficiency and enhance safe and effective correctional policy.

Recommendations:

Decisons made by the Texas Board of Pardons and Parole have a mgor impact on prison capacity,
and as such directly affect the amount of resources the Legidature must provide for the operation and
maintenance of date run pend facilities. Under the current environment a lowering of their approva
numbers will be reflected in expedited prison crowding, costing the State an estimated $63 miillion
dollars to pay for temporary housing of state inmates in county jals and/or private facilities Due to

these significant issues the committee recommends thet:

Current gatues intend that the mandated parole guiddines be the basic criteria for release
decisons. The BPP should clearly state the reason for a denid in a written format that the
inmate and others can readily understand (the current form is very confusing).
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Monthly reports on release decisons, including the specid statutorily mandated panels, should
be distributed to the Legidature.
Expedite the MRIS process to prevent inmate deaths during consideration.

5. Study and make recommendations relating to improving the use of specialized police
agencies and officers, gpecifically, the necessity, accountability, qualifications and

jurisdictions of such police agencies.

Recommendations:

Expanding the ligt of Texas peace officers has discombobulated the meaning of the title peace officer
and added to the confusion over the duties and responsibilities of being a peace officer. The legidature
should resst and cease the ad hoc incluson of naming new agencies, didtricts and organizations as
peace officers and consider a reorganization of specidized police agencies into a separate category that
provides clarity to ther duties, responsibilities and privileges.

6. Review the Crime Victims Compensation Fund (Fund), including state and local
competition, use in state agency methods of finance, evaluation of grant programs, possible
diverson of funds from crime victims as a result of prior legidation, and whether the Fund

meets the obj ectives of itsauthorizing legidation

Recommendations.

The legidature should reped the Office of the Attorney Generd's authority to certify excess monies to
be appropriated out of the CVC Fund. It should dso clarify the governing statues which dtate that
CVC funds may only be used to compensate actud crime victims, to operate the CVC program, and to
fund the crime victims indtitution.

7. Study the number of foreign citizens serving sentences in Texas prisons, including
information relating to prison terms, recidivism, and types of offenses. Make

recommendations for reducing the costs of providing prison services for this population,
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including leveraging of federal immigration funds and possible international agreements to
pay home countries to transfer the prisoners to their respective countries to serve the

remainder of their terms.

Recommendations.

The current increasing prison population demands that the growing number of foreign ditizens within the
TDCJ be dedlt with in a manner that reduces the cost of their housing and frees up needed bed space.

Adherence to the following recommendations should ad in this endeavor:

Parole-digible foreign citizen inmates under a detainers issued by the INS should be released to
INS for deportation.

The Lieutenant Governor designating a working group charged with developing an acceptable
process for utilizing federd prisoner transfer tredties.

8. Study and make recommendations concerning the cost effectiveness and efficiency of

private prisons, including private services performed at state-owned prisons.

Recommendations:

TDCJ appears to be utilizing an acceptable contract development, awarding, and monitoring system. It
has provided the State with assured delivery of services and accountability of expenditures. The
legidature should continue to monitor TDCJ activities and ensure that Smilar success is obtained with
any expanson of their contracts involving temporary housng or expanded intermediate sanction

facilities.
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INTERIM CHARGE NUMBER ONE

Study identity theft and its effects, and the impact of recent legidation addressing the issue (HB 2138,
SB 473, and SB 566, Seventy-eighth Legidature). Make recommendations for enhancing Texas ability
to implement effective programs to prevent identity theft. Monitor federa legidation regarding identity
theft to ensure tha dtate and federal laws are complementary and make recommendations for

improvements.

Introduction

In the pest year, more than 500,000 consumer frauds and identity (I1D) theft complaints have been filed
with the Federal Trade Commission, doubling the figures from the previous year. Losses nearing hdf a
billion dollars have sparked the need for expanded scrutiny of identity theft and the types of crime that
accompany it. The State of Texas, in conjunction with federd laws, has taken action to prevent the
Spread of identity crime.

Background

The 105th U.S. Congress enacted the Identity Theft and Assumption Deterrence Act. It isthe federd
law targeting identity theft. The Act prohibits the knowing transfer of a means of identification of another
person with crimina intent. Under this Act, a socid security number (SSN) is consdered a means of

identification.

The 78th Legidature passed three bills that pecificaly address issues of identity theft. SB 566 requires
law enforcement agencies that arest a person who provides fasdy identifying information to take
severd actions. Fird, the law enforcement agency must notify the person whose identity was used of
the crime. The law authorizes the victim to file a declaration with the Department of Public Safety
(DPS) and file an gpplication for expunction with the state attorney. Also, the law enforcement agency
must notify DPS regarding the misuse of the identifying information.
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HB 2138 provides an offense for a person that stedls the information contained in the magnetic strips of
payment cards without the consent of the card's owner and with intent to harm or defraud. HB 2138

makes the offense a Class B misdemeanor.

SB 473 daifies the ability of an identity theft victim to place a security dert or freeze on their consumer
file Thislimitsthe digtribution of disparaging information about a person's credit record.

In 2002 an estimated 10 million people were victims of identity theft, estimated losses amount to 5
billion dallars. Texas ranks among the highest sates in leve of identity crime with about 93.3 victims
per 100,000 persons. Marny new plans to change Texas law propose a focus on crimind Statutes.
These include adjudting the circumstances to dlow for presumption to harm or defraud under
circumstances in which a person possesses identifying information.  Other ideas include creating a new
offense for the creetion or possession of afake ID, or higher pendties for providing fse information to

peace officers.

DPS has created the Driver License Divison Fraud Unit, which investigaies and arrests subjects
engaged in identity theft. Crimes such as sdling persond information, counterfeiting government
documents, and tampering with government records dl fdl within their jurisdiction.

Current Laws

Current law requires notifications about potentia 1D theft, establishes criminal pendties for specific
offenses, further redtricts access to consumer credit reports and private information, and gives
invedtigative authority and obligation to DPS.  Pendlties for ID theft can range from a Class C
misdemeanor to a firg-degree felony. Punishments range from smal fines to prison sentences including

life.

Credit reports have become a source of concern as levels of identity crime have balooned. The

Seventy-eighth Legidature has given consumers the right to place security derts and freezes on thelr
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credit reportsin case of suspect activity. Alerts notify the recipient of areport that a consumer’s identity
may have been used fraudulently. A freeze prevents a consumer reporting agency from releasing any
report related to credit without authorization. SB 473 requires derts to be on a consumer’s file within
twenty-four hours of arequest. The dert remainsin effect for at least forty-five (45) days. Then report
recipients must reasonably verify the consumer’s identity before extending any credit, lending money, or
authorizing an application for services. A security freeze may be enacted within five business days upon
receipt of arequest that includes a vaid police report, investigative report, or complaint of identity theft.
The agency has 10 days to provide the consumer with an identification number and password by which
the consumer may remove or temporarily lift the freeze. Exceptions to the effect of a freeze include
government agencies acting under a warrant, court order, or subpoena. Issues regarding the
implementation of a freeze have been raised about the requirement of a police report, investigetive
report, or complaint, specificaly with the definition of complaint. The text of SB 473 dates that a
complaint is defined in Texas Pena Code, section 32.51. Hearing testimony has reveded some
confusion regarding this definition.

HB 2138 makes it a Class B misdemeanor to use an electronic device to access, read, scan, store, or
transfer the information encoded in a payment card’s magnetic strip without consent or with intent to
harm or defraud. The punishment for this offense can include jail time up to 180 days and/or a
meaximum fine of two thousand dollars.

Under SB 566 locd law enforcement agencies that arrest a person who gives fase identifying
information are required to notify the person whose identity was fasely used. The person must be
informed that a subject, while under arrest in that county, misused their information, and aso, that the
person is entitled to file adeclaration with DPS and may gpply for expunction of information in crimina
records and files. The arresting agency must dso notify DPS that the information was misused, give the
actua identity of the subject, if possble, and state whether the victim has been notified. The process of
expunction requires verification of the gpplication including fingerprint records and other identifying
information. The application may be filed through the Sate attorney.
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Recommendations

With the Passage by the United States Congress of the Identity Theft and Assumption Deterrence Act,
future laws governing this issue will come primarily from the federd level. However there are aress in

which the Texas Legidaure should continue its efforts to safeguard the citizens of Texas from such

abuses:

Ensure that the Texas Department of Public Safety system, which issues Texas Drivers License
and Texas |dentification Cards, is protected from abuse and only issues documents and assigns

proper numbers to postivey verified individuds.

Clarify individuas ability to place a freeze on the disbursement of their credit information if they
believe they have been avictim of identity theft.

Monitor the new Department of Public Safety Driver License Divison Fraud Unit to determine
its ability and effectivenessin pursuing aleged Identity Theft perpetrators.
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INTERIM CHARGE NUMBER TWO

Study and identify best practices for probation and community supervison programs including: the
Community Justice Assstance Division; loca probation management structure; the use of drug courts
and the courts impact on recidivism; programs to reduce underage drinking; menta hedth issues and
continuity of care; use of the Community Supervison Tracking System (CSTS) and other data issues
related to Crimind Judtice information system components; and the implementation of HB 2668. Make

recommendations for legidative changes to achieve best practices.

Introduction

In preparation for the Seventy-ninth Legidative Session, the Legidative Budget Board's (LBB) Crimina
Jugtice Data Analyss Team issued its long-term adult correctiona population projections on June 8,
2004. The LBB assumed these data analysis respongbilities from the former Crimind Justice Policy
Council, which ceased to exist on September 1, 2003. Their projections provide the Legidature with
an early warning that the prison population, which has been growing, will continue to increase not only
beyond the operationa capacity in FY 2006, but aso beyond the available population capecity in FY
2008.

Of equd concern is that thelr projections show the adult community supervison direct population will
decrease continudly through FY 2009. A review of the LBB data, contained in Appendix A of ther
June 1, 2003, report, reveds that the decline in this population began in FY 1999. The average
percentage decrease since 2001 is the basis for these estimates. The LBB group has utilized a 6% loss

in its assumption.

The Community Justice Assgance Divison (CJAD) of the Texas Department of Crimind Jugtice
(TDCJ) provides us with more specific examples of these declines in its Satidtica trends in Community
Supervison report of January 2003. Among the numbers for the largest 10 departments, Harris County
Community Supervison and
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Corrections Department (CSCD) has steadily decreased between July 1994 and August 2002,
demondgtrating a 22.4% loss in direct cases. In comparison the Tarrant County and Bexar County
CSCD show a3.5% and 6.2% |l oss, respectively.

The occurrence of increasing prison population and decreasing community supervision direct population
defines the environment that will confront the 79th Legidature. Legidators will be required to provide
resources to house a larger prison ppulation, redirect portions to adternative programs, or in some

other manner provide for the public safety in processing the growing offender population.

Background

Given the amilarity of the dtuation facing the 79th Legidature, to that which was faced by the 78th
Legidature, concerning an increasing incarcerated offender population, a revisiting of the 2003 process
isuseful. During March of 2001, the population of the Texas Department of Crimina Justice inditutions
dropped below the designated gperationd capacity and remained below the 97.5% level until January
2003. At onetime during January 2002 the population was 6,810 beds below the operationa capacity,
and it appeared that this trend would continue through FY 2005. The Crimind Justice Policy Council
Projection of June 2002 was revised in January of 2003, stating that the population would grow beyond
the operational capacity in 2004, based on their observation of:

Prison releases declining by 10%
Parole revocation increasing by 14%
Probation revocation increasing by 4%
Pretrid fdonsinjalsincreasng by 10%

Although an incarcerated capacity problem was not anticipated prior to the 78th legidative session, both
the Senate Crimina Justice Committee and the House Corrections Committee had been assigned
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interim study charges related to the use of and expanson of community supervison programs. On the
Senate sde the following charges had been assigned:

1. Review available rehabilitation programs that provide an dternative to incarceration for
nonviolent drug-dependent offenders to determine their effectiveness and recommend
for further use any suitable community-based program that safely reduces recidivism
among such offenders.

2. Study the impact that the revocation of technica violators of community supervison hes
upon the date's prison population and make recommendation for reducing the
revocation rate among such offenders without unduly interfering with loca judges

discretion.

These dudies lead the Senate Crimind Justice Committee to issue recommendations to expand and
grengthen community supervision programs in their 78th interim report.  Specificdly the committee
issued findings thet:

1. The number of available substance abuse treatment beds should be increased. 500 beds, to
include additiona female offender beds, would serve 1,625 offenders annualy.

2. The committee aso found that the state should expand the use of dternatives to revocation
through increased funding of an array of residential and nonresidentia sanctions and trestment

programs.

The House Corrections Committee was assgned the following within their interim studies charges:

1. Study the community supervison casdoads, the effect of officer-to-offender ratios and the
impact of caseload reductions on revocations and incarceration costs to the State.
2. Study the qudity and avalability of resdentid facilities and the potentid cost savings of

enhanced resdentid sentencing as an dternative to long-term incarceration.
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These sudies resulted in the committee issuing the following findings

1. Reduce casdoads for community supervison officers. A ratio of one officer to seventy
offenders would cost an additiona $41.2 million dollars, caseloads of eighty offenders equa and
additiona $28.3 million dollars and casdoads of ninety offenders would equa and $18.2 million
dollars. At the time of the study the average casdoad was one hundred and fifty-two offenders.

2. Make community supervision officers digible for sate insurance benefits.

3. Provide community supervison officers with more control over the impostion of intermediate
sanctions.

4. The 78th Legidature should consder more frequent use of the early dismissa option for
successful probationers.

5. Incresse community correction resdentia dternatives.

While these recommendations and findings provided a viable framework to address the identified prison
capacity issue, they ran afoul of the budget crises that appeared to worsen as the sesson began. Of
those presented by both committees, only one committee finding found its way into law. Community
supervision officers were made dligible for State insurance benefits. Rather than increase the resources
for community correction programs, the state funding for these programs was reduced by $14.8 Million

dollars.

Expanding prison capacity was the chosen resolution to the identified increases in incarcerations trends.
The substance abuse fdony punishment programs were reduced from nine month programs to Six
months and consolidated into fewer inditutions. Additional beds were added to select Sate jail facilities
and the Hamilton Unit was trandferred from the Texas Y outh Commission to the Texas Department of
Corrections, to be remodeled as a male 1,166 bed prison. The operational cost of the Hamilton Unit,
according to the TDCJ conversion chart from October 20, 2003, will be $11.7 million dollars per year,
or gpproximately $24 million dollars per biennium. As highlighted in the LBB projections issued June 1,
2004, by August 2004 the TDCJ total capacity will 154,486 beds, and the oper ating capacity will
be 150,624 beds.

Page 14 of 93



Senate Committee on Criminal Justice

Community Supervison Organization / M anagement Structure

The provison of probation servicesin Texas is achieved by locdl judicid agencies, known as community
supervison and corrections departments, with state oversght accomplished within the executive branch
entity of the Texas Department of Crimina Jugtices (TDCJ) Community Justice Assgtance Divison
(CJAD). Texas Government Code, Section 493.003, edtablishes this divison and assgns it the
following functions

To edablish minimum dandards for programs, facilities, and services for community
supervision and corrections departments.

To fund programs, facllities and services for community supervison and corrections
departments.

State general revenue funds are provided through the TDCJ CJAD appropriations for distribution to the
121 individud community supervison and corrections departments (CSCDs) that serve the 254
countiesin Texas. CJAD dlocates these funds over a two-year period through specific formulae under
the following titles

Basic Supervision Funds which cover the basic operating costs of the department in providing
sarvices to offenders. The amount of funding recelved depends on the number of direct and
pretria felons, and the number of supervised misdemeanants.

Community Corrections Program Funds is a set formula based on the ratio of felons placed
on supervison to the population of the countiesin the judicid district.

Diverson Program Grants are competitive monies awarded to select departments for
programs that divert offenders from incarceration.

Treatment Alternative to Incarceration Program Grants are awarded to select
departments to provide substance abuse trestment to offenders who do not qualify for or cannot
afford any other trestment.
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The loca judicid agencies that are established to provide supervision and services to offenders are
authorized by the Texas Government Code, Chapter 76, titled "Community Supervison and
Corrections Departments.” It states hat the Didrict Judge or Judges trying crimind cases in each
judicid didrict shdl establish a community supervison and corrections department and to employ
digtrict saff as necessary to:

Conduct pre-sentence investigations
Supervise and rehabilitate defendants placed on community supervision
Enforce the conditions of community supervison

Staff community corrections facilities

Employees of a CSCD arejudicial district employees and are not consider ed state employees
except for specific provisions, nor are they county employees. The judges are authorized to
manage the CSCD, expend funds, and set policies and procedures. These judges are also required by
this satute to organize a community justice council to provide policy guidance and direction for the
development of community justice plans and community corrections facilities and programs.

According to the Nationa Indtitute of Corrections report on state organizational structures for
delivering adult probation services (1999, Krauth Linke).l Texas is only one of only five Sates
which utilize such a sysem. The mgority of Sates provide probation services through a state-leve
executive branch agency, specificaly 30 states, or 60%.

The Texas system is commonly supported by the Texas Code of Crimina Procedure, Article 42.12,
Section 1, which places the responghbility whaolly within the state courts "for determining when the
imposition of sentence in certain cases shal be suspended, the condition of community supervison and
the supervison of defendants placed on community supervison, in consonance with the powers

1 National Institute of Corrections, State Organizational Structures for Delivering Adult Probation Services, Krauth
and Linke, 1999.
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assgned to the judicid branch of this government by the condtitution of Texas" Empowered by this
assignment, the judges become not only the users of the system, but also the managers of the

system.

Under this process, an individua who is granted community supervison remains an active eement of the
court's docket. Any new gppropricte level crimind cases filed or any motions concerning the

probeationer will be assigned to the court's jurisdiction.

A CJAD review of the fiscal year 2003 probation completion rates of felons found that 53,007 felons

were closed. Of thisnumber, 24,575 or 46% were revoked and incar cer ated:

1,294 in acounty jail, or 2% of the revocations
10,431 in agatejail, or 20% of the revocations
12,850 in an indtitution (prison), or 24% of the revocations

CJAD performed the same review for each individua County. The Harris County CSCD, again for FY
2003 felons closed, was reviewed and the study reveded that of the 8,890 felons closed, 4,331, or 49

% , wererevoked and incar cerated.

Among other large community supervison systems, this study reveded that Travis County CSCD
revoked 53 % of its closed felons, Dallas County CSCD revoked 54 % of its closed felons
and, Tarrant County CSCD revoked 64% of itsclosed felons.

In addition to the above, the CJAD review found that revocation of felons for technical violations
has grown by 95 % during the period from 1994 to 2003. This review aso found a 14 % increase

in therevocations of felonsfor a new offense during the same time frame.
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Community Supervison Tracking Syssem (CSTS)

The Community Supervison Tracking System (CSTS) is a subsystem of the Corrections Tracking
Sysem (CTS) maintained by the Texas Depatment of Crimina Justice (TDCJ). The Legidaiure
mandated its development in 1995 as an enhancement to the CTS and the Computerized Crimina
Higtory (CCH), maintained by the Texas Department of Public Safety (DPS), which were mandated in
1989. Responshility for the development and adminigtration of this sysem was assgned to the
Community Justice Assistance Divison (CJAD) of TDCJ. Designed as the centralized state repository
of the records of al offenders under probation or community ®rrections supervison in Texas, its
purpose is to provide loca and state officials with data to track offenders and conduct fiscal andyses

and program eva uations.2

A second component of CSTS is that DPS would use these records to identify offenders on probation
in their CCH records to create a "flash notice" system that eectronicaly notifies a loca probation
department when a probationer is rearrested.3 The enabling

law envisoned CCH as an active system with direct notification to the community supervison officer
supervising the probationer. During state FY 1995-1996, approximately $1,700,000 million dollars
were gppropriated and distributed through CJAD grants to loca community supervision and corrections
departments (CSCD) to aid in the development of CSTS. This represents the only alocation of Sate

funds for this purpose4

In February of 2002 the Crimina Justice Policy Council issued its finding concerning a required audit of
the CSTS which revealed the following mgor problems:

2 Audit of the Texas Community Supervision Tracking System, Criminal Justice Policy Council, February 2002.
3 Ibid, pagei.
4 CSTS Historical Perspective and Current Status, Community Justice Assistance Division, June 22, 2004.
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Almog haf of the records for felons (45%) and misdemeanants (46%) placed on probation in
FY 2001 were missing.

Close to hdf of the probation cases under direct supervison for felonies (47%) and
misdemeanors (45%) had the supervison field in their records missing or amissing record. This
falure does not indicate whether a person was on direct or indirect supervison (important
funding issue).

Approximately 2% of feony offenders reported in CSTS as being under direct probation
supervison on July 31, 2001, were actudly in a TDCJ indtitution and not on direct probation.

It was found that incomplete reporting in CSTS led to an incomplete number of records
"flagged” in the DPS system and that only passive natification of a probationer's arrest through
the TDCJ network had been devel oped.

The reporting infrastructure for the CSTS system isin place but the low leve of reporting makes
the sysem ineffective®

CJAD responded to these findings and implemented a new data base system that improved the error
reporting process, reponse, and resubmisson issues. They have aso initiated program changes to
monitor probationer transfer processes and ensure that the CSTS accurately reflects the status of the
cae. Progress has been observed in a 2003 CJAD review indicating that the percentage of placements
not entered had been lowered to 15% and the percentage of revocations not entered has been lowered
t0 14%.6

However, a continuing problem with the accuracy and timeliness of the CSTS data is the obstacle of
obtaining required state identification numbers (SID) and transaction numbers (TRN) for each and every
offender and arrest event.” An SID number is the unigue person identifier assigned by DPS, based on a
positive identification of a person usng fingerprints and a TRN is the number assigned to an arrest event
and designed to track each individua arrest through the crimind justice system. In the event that an

5 Audit of the Texas CSTS, CJPC, February 2002, pageii.
6 CIAD Corrective Action Fact Sheet, CSTS, March 8, 2004.
7 CSTS Historical Perspective and Current Status, Community Justice Assistance Division, June 22, 2004.
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arrest results in multiple crimind charges, a suffix to the TRN called a TRS is assgned to each individud
charge and again is tracked though the crimind judtice system. These numbers are issued in blocks to
arresting authorities for assgnment of the TRN and TRS; usudly the SID numbers are issued in blocks
to the sheriff's departments, who issue them based on positive fingerprint identification.

In theory, these unique numbers should be assigned as the case proceeds through the crimina justice
system from arrest, to charging, to case prosecution, and findly to court dispostion In reality, cases
are being disposed of without these numbers being attached. |If the case results in a
community supervision sentence, it is then the responsbility of the CSCD to request the

numbersfrom the arresting and identification law enfor cement agency.

Continuity of Care Program

The Texas Correctional Office on Offenders with Medicad or Menta Impairments (TCOOMMI)
Continuity of Care (COC) program provides a formal pre- and post-release aftercare system for dl
offenders with specid needs released from TDCJ facilities (Sate jails, substance abuse felony
punishment facilities { SAFPFs}, prisons). By identifying offenders who are in need of aftercare
trestment prior to their release, the offenders’ chances for a more successful reentry into the community
are improved. Thisis particularly true for offenders who have a history of noncompliance due to menta
hedth issues. If such offenders are identified prior to release, conditions may be imposed by the Parole
Board or the courts that require mandatory participation in menta hedth trestment or other smilar
rehabilitative programs.

The COC program operates on a regionaized system of care that utilizes locd menta health menta
retardation authorities (MHMRA) or Texas Department of Human Services (TDHS) gaff to perform
their respective job functions. Through contracts between TCCOOMI and these agencies, twenty-
seven COC workers and seven digibility benefits specidists are assgned to cover each TDCJ operated

facility within the sate. COC workers develop pre-release plansin conjunction with the primary service
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provider in the community to which the inmate is scheduled to be released. In addition, 90 days prior to
release, the Bendfit Eligibility Specidig initiates dl relevant applications for federd entitlements for which
the inmate may be digible (i.e, Supplementa Security Income, Socid Security, Socid Security
Disability Insurance, Food Stamps, AIDS medications, etc.).

For the most part, the mgority of inmates released from TDCJ facilities are returned to communities
where TCOOMM I, and in some cases, the local CSCD or parole jointly operate targeted mental hedlth
offender programs.  As a result, offenders are immediately enrolled in treatment services upon their
release from custody; thus avoiding an interruption of services. The following chart depicts an overview
of COC referras and releases during the current and previous fiscal years as of July 31, 2004:

5000+

FY 2003 FY 2004

B Cases Referred B Cases Released

Texas continues to be the only date in the country with a continuity of care program tha has been
developed specificdly for offenders with specid needs. The linkage provided between the indtitution
and the community has proven to be an effective drategy for ensuring immediate access to psychiatric,

medical, or rehabilitative services for parolees.

As most experts would agree, the immediate availability of community resources has a decided impact
on reducing recidivism. The COC program represents an innovative response toward minimizing

barriers to service access, thus improving public safety.
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Programsto Reduce Under age Drinking

During the 75th Legidature, SB 35 (the Zero Tolerance Bill) was passed to sgnificantly incresse
punishment for underage drinking.8 Current law prohibits a minor from operating a motor vehicle while
having any detectable amount of acohol in his or her sysem. Tough sentences were mandated and
goplied to the new offense of driving While under the influence of dcohol. Pendties were dso st to

increase with repeat occurrences in accordance with the following:

Firgt offense: Class C misdemeanor, punishable by afine up to five hundred dollars, attendance
a an dcohol awareness class, twenty to forty hours of community service (judges discretion),

and sixty days driver's license suspension (indigible for an occupationd license for thefird thirty
days).

Second offenses Class C misdemeanor, punishable by a fine up to five hundred dollars,
attendance at an acohol awareness class (judges discretion), forty to Sixty hours of community
service, one hundred and twenty days driver's license suspension (indligible for an occupationa
license for the firgt ninety days).

Third offense: offender not igible for deferred adjudication and his or her driver's license &
suspended for one hundred and eighty days and an occupationa license may not be obtained
for the entire suspension period. If the minor is seventeen years of age or older, the fine
increases to five hundred dollars to two thousand dollars, confinement in jal for up to one

hundred and eighty days, or both.®

The Zero Tolerance Bill aso sgnificantly strengthened and enhanced other minor-related acohol laws
by adding automatic driver's license suspenson for minors who purchase acohol, attempt to purchase,

possess, or consume acoholic beverages, are publicly intoxicated, or misrepresent their age to obtain

8 Texas Alcoholic Beverage Commission, Zero Tolerance Bill, www.tabc.state.tx.us.
9 | bid, www.tabc.state.tx.us/leginfor/sb35.htm.
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acohalic beverages. Again, if the offender is seventeen or older he or she faces a fine of two hundred
and fifty dollars to two thousand dollars, confinement in jail for up to one hundred and eighty days, or
both.10

Pendlties for adults or other minors who provide alcohol for minors were aso enhanced from aClass C

misdemeanor to a Class A misdemeanor, which is punishable by a fine of up to four thousand dollars

and/or confinement in jail for up to ayear.1

Prevention and intervention programs at the state level are spearheaded by the Texas Alcohol Beverage
Commission (TABC), the Texas Commission on Alcohol and Drug Abuse (TCADA) now the Mentd
Hedlth and Substance Abuse Divison (MHSAD) of the Department of Health Services (DHS), and the
Texas Juvenile Probation Commisson. State resources are coordinated with private organizations
through the Alliance Againg Underage Drinking. The Alliance was founded on June 1, 2000, and
includes fifteen date agencies and forty-four private organizations who provide a comprehensive,
coordinated response to one of the most serious hedth threats young Texans facel2 Among the
dedicated programs to prevent underage drinking are:

In FY 2003 TCADA spent approximately forty-eight million dollars on prevention programs
amed a gemming the use of illegd substances, including dcohal, by youth. TCADA dso
supports community coditions in thirty-five settings across the state.  For example, the Rio
Grande Safe Communities Codition in El Paso has implemented a "Border Binge-Drinking
Reduction Program” amed a reducing acohol-related motor vehicle accidents caused by
underage cross border binge drinking. TCADA dso certifies dcohol education programs for
minors with acohol violations and driving while intoxicated (DWI) education and intervention

10 |pjd.
11 Alcohol Beverage Code, Section 106.03(c).
12 2 young 2 drink, www.2young2drink.com.
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classesfor individuas with DWI offenses. There are two hundred and sixteen acohol education
programs with eighty-four thousand and eighty-two youths who attended in FY 2003.13

Enforcement programs and gtings, education programs, and public relaions programs are
operated by the Texas Alcoholic Beverage Commission (TABC). Examplesinclude:

o Copsin Shops Program-agents pose as customers or employees to help the store/bar
deter the incidence of minors attempting to purchase dcoholic beverages. Thisis done
in conjunction with retail accounts both on and off premises.

0 Operation Fake Out—used to identify the use of fase identification and to try to track
down where it was obtained.

0 Sdesto Intoxicated Persons Stings (SIPS)—on location undercover officers are used to
detect over-sarvice of acoholic beverages and/or service to minors.

0 Minor Stings—underage individuas are used to attempt to purchase alcoholic beverages
at both on and off premises locations.

0 Education Programs include the Safe Prom/Graduation and Project SAVE (Stop
Alcohal Violations Early).14

The Texas Juvenile Probation Commission (TJPC) is actively involved in adminigtering acohal
prevention and intervention programs in the Juvenile Justice Alternative Education Programs
(JJADP) and other Juvenile Probation Department (JPD) supervison programs.

Texans Standing Tdl (TST) is one of twelve statewide coditions of youths and adults united in
an effort to reduce underage drinking, providing active advocacy efforts for policy changes and

conferences addressing the problems associated with underage drinking. 12

13 TCADA, Underage Drinking: Texas Facts and Consequences, April 26, 2004.
14 TABC, Reducing the incidence of Underage Drinking, April 26, 2004.
15 www.texansstandingtall.com.
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Drug Courts and | mpact on Recidivism

The Texas Legidature supported the use of drug courts during the 77th legidaive sesson when it
passed HB 1287. The bill amended the Hedlth and Safety Code to authorize a county commissioners
court to establish a drug court program and required that the program use the ten key components
defined by the Office of Jugtice Programs of the United States Department of Justice. The use of the
Justice Department's key components differentiates the authorized drug courts (established for treatment
and behaviord change) from those courts that operate for the purpose of expediting drug cases or

clearing backlogs of drug cases.16

An expanson of drug court use was dso envisoned in this Act, as it required dl counties with a
population over five hundred and fifty thousand to establish adrug court by September 1, 2002, unless
they were unable to obtain federd funding specificaly for the operation of a drug court or the legidature
did not appropriate money specificaly for this purpose.l’ The 2000 United States census indicated that
Bexar County, Ddlas County, El Paso County, Harris County, Hidalgo County, Tarrant County, and
Travis County fdl within the intent of the bill. The 2002 Census added Collin County to those impacted
by the hill. At this time, twenty-four drug courts, associated with adult justice systems, have been
established in sixteen counties including al of the above, with the exception of Hidalgo County.

In addition to those operating in the adult justice system, seven drug courts have been established in the
juvenile justice system, adong with three in the family justice system.18 The family drug courts exemplify
innovative gpproaches designed to provide treatment to parents seeking to regain custody of their
children or comply with court-ordered child support.19

The effectiveness of the drug court mode is dependant on the early identification and assessment of

likely candidates and swift access to trestment and recovery services, coupled with intensive judicia

16 CJAD, The Status of Drug Courtsin Texas: July 2004.
17 Office of House Bill Analysis, 77RHB1287 Enrolled version, July 17, 2001.
18 CJAD, Current Picture: Drug Courtsin Texas, September 15, 2001.
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supervison.20  Depending on the court design (pretrid diversion or pogt trid), the maintaining of a
productive, drug-free lifestyle can result in graduates obtaining dismissed crimind charges, early release
from supervison requirements, reduced supervison requirement, or deletion of charges from the
participant's crimind record.21 A January 2003 study of three Texas adult drug courts biennid rearrest
rate concluded that the rearrest rate was dgnificantly lower for drug court graduates than for
comparable offenders who did not participate in the drug court system. The results of the Sudy are as

follows

Dalas County drug court graduate rearrest rate was 10.2 % versus the comparison group of
non participants of 51 %.

Jefferson County drug court graduate rearrest rate was 26.2 % versus the comparison group of
non participants of 43.7 %.

Travis County drug court graduate re-arrest rate was 24.5 % versus the comparison group of

non-participants of 45.5 %.22

Furthermore, in August of 2002, Southern Methodist University conducted a cost- benefit analysis of the
Dalas County DIVERT adult drug court. The analyss reveded that for every dollar spent on an
offender's drug treatment through DIVERT, the community saved nine dollars and forty-three cents
($9.43) over aforty (40) month post-treatment period.

A review of nationa research provides that smilar results have been documented across the United

States:

In 2003 the Nationa Ingtitute of Justice (NIJ) studied a sample of seventeen thousand drug
court graduates nationwide and found that within the first year after graduation, only 6.4 % had
been rearrested and charged with a felony offense (Roman, Townsend, and Bhati, 2003).23

19 CJAD, The Status of Drug Court in Texas: July 2004.
20 | bid. page 2.
21 |bid. page 2.
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A 2000 Vera Indtitute of Justice report concluded that “the body of literature on recidivism is
strong enough, despite lingering methodologica weaknesses, to conclude that completing a drug
ocourt program reduces the likelihood of future arrest (Fluellen and Trone, 2000).24

In 2003 the Center for Court Innovation (CCl) conducted a study of the New Y ork State drug
court system and found that the reconviction rate among two thousand one hundred and thirty-
five defendants who participated in six of the state's drug courts was, on average, 29 % lower
over three years than for the same type of offender who did not participate in the drug court, 13
% to 47 % respectively (Rempd, et d, 2003).25

A study in Chester County, Pennsylvania found that drug court graduates had a rearrest rate of

5.4 % versus a 21.5 % rearrest rate among the control group (Brewster, 2001).26

Of interest is the fact that in Texas 90 drug-free babies have been born to active drug court participants
since these programs have been established. Thirty-three were born in the past twelve months.27

Drug courts in Texas have grown from three in FY 2002 to the current thirty-three with another ten in
the planning dages. However, funding has not grown beyond the legidatively appropriated

seven hundred and fifty thousand dallars plus the over three million dollars in grant funds

available through the Governor's Criminal Justice Division (CJD) and the TDCJ.28

22 Criminal Justice Policy Council, Initial Process and Outcome Evaluation of Drug Courtsin Texas, January 2003.
23 National Drug Court Institute, Drug Courts: A National Phenomenon, www.ndci.org.

24 |bid.

25 |bid.

26 |bid.

27 NDClI, A National report Card on Drug Courts, October 1, 2004.
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I mplementation of House Bill 2668

HB 2668, passed during the 78th legidative sesson and effective September 1, 2003, states that upon
conviction of a date jail (SJ) fdony punishable under Section 12.35(a) of the Pena Code, the judge
ghal suspend the sentence and place the defendant on community supervison (CS) unless the
defendant has previousy been convicted of a felony, in which case the judge may place the
defendant on community supervision (probation or deferred adjudication) or order the sentence to be
executed (incarcerated in a date jall facility). The change in law requires firg-time offenders convicted
of possessing less than one (1) gram of a controlled substance be placed on community supervison.

The same holds true for Smilar offenses.

The Legidative Budget Board projected that the impact of HB 2668 would necessitate the shifting of
4,040 gate jall admissons (offenders) from gtatejal facilities to community supervison (CS).

Statejal populations have changed in accordance with the following:

The date jal facility population has decreased 4 % from 15,766 on August 31, 200, to 15,082 on
August 31, 2004.

The date jal community supervison population has increased 3 % from 56,232 on August 31,
2003, to 58,150 on August 31, 2004.2°

The following chart examines trends in State jail population. HB 2668 offenses are a subset (specific
portion) of the totd Statejail offenses.

28 | bid. page 2.
29 TDCJ-CJAD, Monitoring HB 2668, October 6, 2004.
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SJ Facility Population
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The number of date jaill community supervison placements direct from court grew 9% from 25,894 in

the year prior to HB 2668 to 28,123 in the year after House Bill 2668 took effect.
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State Jail Felons Sentenced to County Jails

Section 12.44 of the Texas Penal Code dlows Sate jal fdons to be confined for up to one year in

county jail (CJ) as a Class A misdemeanor. State jail felons in county jails have increased 67%

from 750 on September 1, 2003, to 1,250 on September 1, 2004.30

State Jail Felons in County Jail
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The number of state jail felons placed in county jails has been increasing snce implementation
of HB 2668.

Despite the initia reduction in the State jail population, recent trends indicate that the Sate jail population is
moving towards the pre-HB 2668 level. Increases in the number of date jall fdons being placed on

community supervision are not as large as origindly projected.3!

The positive impact expected from HB 2668 has not been realized, and increasesin the use of
state jail beds for the designated population will hinder TDCJ's ability to house transfer
ingtitutional inmates within state jail facilities, thus creating more pressure on TDCJ's

population capacity.

Recommendations

Texas Depatment of Crimind Justice (TDCJ) correctiond facility population trends reved that the
budget decisons made in the 78th Legidature are no longer viable. Based on the known FY 2005
budget shortfdls, reductions in federd funds to TDCJ, and increasing medica codts, current resources
will not support the increasing prison population as projected by the LBB.

The prison population is expected to exceed the operationa capacity of TDCJ by FY 2006 unless
policy initiatives are implemented to:

Strengthen judicia confidence in Community Supervison Programs.

Address the growing revocation rate of felons on community supervison to prison and date

jal.

31 |bid. page 2.

Page 31 of 93



Senate Committee on Criminal Justice

Reduce the growing population of non United States citizens housed within TDCJ.

Reduce the growing geriatric population housed within TDCJ and their ever increasing medica

Cost.

Support the use of drug courts to divert offenders into life changing treatment and away from

datejail or prison confinement.

It is dso recommended that the 79th Legidature dissolve the barriers to successfully complete the Texas
Computerized Crimind History system project. This can be accomplished by requiring that Court
Judgment documents contain both the state identification number of the individua defendant and the
appropriate transaction number of the individua arrest event.
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INTERIM CHARGE NUMBER THREE

Study the management efficiency and organizational dructure of the Texas Depatment of Crimind
Judtice, including implementation of recent redtructuring by the TDCJ board, and make
recommendations on additiona improvements, including possible consolidetion of agency functions and

other cost-saving meesures.

Introduction

During the 1998 Sunsat Advisory Commission review of the Texas Department of Crimina Justice
(TDC)), adiscusson was held regarding the statutory provisons which mandated divisons and divison
functions. It was noted that these statutes prevented TDCJ from meeting its needs, instead requiring
TDCJto rely on the legidature for structura changes:32 The Sunset Advisory Commission adopted this
recommendation, which led to itsincluson in the continuing legidation passed during the 76th legidetive

sesson.

SB 371 from the 76th regular legidative sesson added Section 493.0021 of the Texas Government
Code, which provides organizationd flexibility to TDCJ. This change authorizes the executive director,
with the approvd of the Texas Board of Crimina Justice (TBCJ), to creste, diminate, or reassign duties
of divisons, including those listed under Section 493.002 of the Texas Government Code (which
assigns six divisonsto TDCJ).33 TDCJis currently allowed to pursue a more responsive approach and
has been granted the authority to organize the agency structure as needed to provide effective and
efficient fulfillment of its public duties

Background

With over 38,000 employees and 2004-2005 biennium appropriations of $4.9 billion dollars, TDCJis

one of the largest executive branch agencies. Included under its umbrella are the second largest prison

32 Sunset Advisory Commission Decisions, July 1998.
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system in the United States and the largest probation population in the United States. However the
above current appropriations represent a reduction of approximately $240 million dollars, 4.7 % from
their 2002 - 2003 biennium operating budget. TDCJ was chdlenged to provide for an increasing
offender population, with fewer resources impacting operations, programs, and staffing.

TDCJ eported that these reductions ill dlowed for sufficient resources to maintain a cohesive,

functiond crimind justice system while adso preserving the security of its inditutions and the integrity of
its parole and community supervision programs.34 Although TDCJ did not close prisons, release inmates
or reduce corrections officers (security staff) or parole officers, it was forced to eiminate 1736 staff

postions. Nearly 1200 of these positions were filed and resulted in areduction in force process. Along
with staff reductions, some programs and / or operations were reduced or eliminated as well:

Reduction in Correctiond Managed Health and Psychiatric Care equaing $31.8 million dollars.
Elimination of some substance abuse programs equding $23.9 million dollars.

Reduction in operationd items such as food, utilities, maintenance, freight trangportation, unit
necessities, and agriculture equaing $36.3 million dollars.

Reduction in community correction programs equaing $14.8 million dollars3®

New Correctional | nstitutional Division

Acting under the statutory organization flexibility authority, TDCJ Executive Director Gary Johnson
proposed an organizationa restructuring plan to the Texas Board of Criminad Justice, which was
approved in August of 2003. The mog sgnificant change in the organizationd sructure involved the
merger of four separate divisons, Inditutiond, State Jail, Operations, and Private Facilities, into asingle
divison, the Correctiona Indtitutions Division.36 Under the previous organizationa structure, each of the
four divisons was responsible for supervising the operations of secure correctiond facilities operated by

33 Bill Analysis, enrolled version of SB 365 76(R).
34 TDCJ Budget Summary, prepared for the Senate Finance Committee, April 13, 2004.
35 TDCJ Budget Summary, prepared for the Senate Finance Committee, April 13, 2004.
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or under contract with the agency, each with its own director and administrative support staff. The
approved plan diminated these divisons and created a Sngle entity responsible for the operation of dl

secure fadilities37 Breaking down the divisiond walls to create one seamless structure should:

Enhance the communications and collaborative decison-making among interdependent
departments,
I ncrease accountability, and

Increase efficiency and maximization of agency resources.38

The Correctiond Indtitutions Divison is the largest of the remaining seventeen divisons of TDCJ and
includes 30,983 employees. These employees are those directly involved in the operations of the

various secure facilities that are utilized by TDCJto houseinmates. Postionsincluded are:

84 wardens

99 assigtant wardens

118 magjors

274 captains

780 lieutenants

1,737 sergeants

23,969 correctiona officers
3,922 additiond division staff39

The above divison employees are assigned to operate the following facilities:

51 date prison facilities

16 Satejail fadilities

36 TDCJ Reorganization Fact Sheet, prepared by TDCJ Executive Services, June 2004.
37 |bid. page 1.
38 | bid. page 1.
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14 transfer facilities

2 prerelease fadilities

3 psychiatric facilities

1 Mentaly Retarded Offender Program facility
2 medicd fadilities

5 substance abuse treatment facilities (SAFP)

Also, divison employees are assgned to monitor the following privately operated secure fecilities:

7 private prisons

5 private daejalls

1 work program collocated on one private fecility
2 pre-parole trandfer facilities

5 intermediate sanction facilities

The centrdization of respongbility for operation of diverse facilities into the Correctiond Inditutions
Divison dso dlowed for the redignment of the geographic regiond organization chain of command.
The State of Texas is divided into Sx regions having an inmate population capacity ranging from twenty
thousand five hundred and eighty-six inmates housed to twenty five thousand nine hundred and eighteen.
This grouping will facilitate resource sharing with logisticdly adjacent facilities, without concern for
misson (date jail versus dtate prison). This could provide for the future possbility of one warden
managing two facilities. With the geographic distribution sdected, the regiond directors should be able
to more frequently visit and ingpect their assigned units as TDCJ begins to increase its focus on sdf-

monitoring.40

39 TDCJ written testimony, Doug Dretke to Senate Criminal Justice Committee, March 10, 2004.
40 | bid, page 5
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Recommendations

Utilizing the legidative authority appropriated to TDCJ and The Texas Board of Criminal Justice, TDCJ
consolidated four divisons and cregted the new Correctiona Inditution Divison. This movement

appears to have brought about positive results.

The Legidature should continue to monitor the TDCJ organizationa structure and should encourage a
amilar review of the sxteen nonimpacted divisons to identify possble additiond savings and

efficiencies
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INTERIM CHARGE NUMBER FOUR

Study the use and effectiveness of current parole guideline policies and make recommendations for
changes to improve the policies. Develop innovative options that improve efficiency and enhance safe

and effective correctiond policy.

Introduction

The Misson Statement of the Texas Board of Pardon and Paroles (BPP) provides the essentia duties
that the agency isrequired to perform under the Texas Condtitution and governing state Satues:

Determine which prisoners are to be rdleased on parole or discretionary mandatory
upervision.

Determine conditions of parole and mandatory supervison.

Determine revocation of parole and mandatory supervison.

Recommend the resolution of clemency matters to the governor.

The Vison Statement adopted by the Texas Board of Pardons and Paroles (BPP) expands upon these
duties by gating:

Render just determination in regard to parole release and revocations, thereby maximizing the
restoration of human potentia while restraining the growth of prison and jal populations.

Impose reasonable and prudent conditions of release congstent with the god of sructured
reintegration of the releasee into the community.

Resolutely administer the clemency process with recommendations to the governor fully

commensurate with the public safety and due consideration.

The importance of the BPP decisons on state correctiond policy is demonstrated by the prominence of
the impact they have on the Legidative Budget Board's (LBB) Adult Population Projections of June 1,
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2004. These projections are the basis on which the state adult correctional agencies construct thelr
budget requests for the next biennium and are dso utilized by the legidature to establish these budgets
and correctiona policy. The LBB has assumed for its purposes that the BPP approva rate for parole
release will be thirty percent for the years 2004 through 2009. They have assumed for discretionary
mandatory supervison (DMS) arelease gpprovd rate of fifty-seven percent.

Holding the other contributing factors to the projections constant, the math applied to the BPP decisions
becomes very smple. If the BPP releases below these numbers, additiona prison capacity may be
required; if they maintain them or go above them, the current resources may prove to be adequate for
the near future. Since TDCJ requires seven million dollars a year to operate a five hundred bed
indtitution, the cost in state generd revenue resources to operate additional prison capacity can be
sgnificant.

Background

Beginning in 1985 the legidature directed the BPP to develop and implement parole guidelines that
"ghall be the basic criteria on which parole decisons are made" (Article 42.18, Section 8, Texas
Code of Crimind Procedure). Although initialy implemented in 1987, the refinement and reexamination
of guiddines continued until September 1, 2001 (FY 2002), when the current guideline instruments
began to be used to assist the BPP in making parole decisions41

Testimony and documentation provided by the BPP establishes that the current parole guiddines consst
of two mgor components interacting to provide a single score. These components are the offense
severity class and the offender risk level. During the development phase of the parole guideines, BPP
members assigned an offense severity ranking to each of the 1,931 felony offenses in the Texas Pend
Code. The Parole Guidelines subcommittee of the BPP is required to periodicdly review the rankings

assigned and recently re-ranked over 400 offenses during a series of meetings in fiscd year 2003.

41 An Overview of Texas Parole Guidelines, Criminal Justice Policy Council, December 2001.
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Offense severity classes range from low for nonviolent crimes such as the illega recruitment of an
ahlete, to the highest for violent offenses (the highest being capitd murder). Low severity equates to

lesstime served in prison whereas high severity equates to more time served in prison.

The second component of the parole guidelines is the risk assessment element, which classifies offenders
into categories based on their risk of future recidivism. Both gatic risk factors and dynamic risk factors
are taken into account. Static risk factors are those that will not change over time and are associated

with the inmate's prior crimina record. These include:

Age a firg admission to ajuvenile or adult correctiond fecility
History of supervisory release revocations for felony offenses
Prior incarcerations

Employment history

Commitment offense

Dynamic risk factors are those associated with the behavior the inmate has demonstrated since being

incarcerated. These can change over time, and include:

Inmate's current age

Whether the inmate is a confirmed security threat group (gang) member

Educationd, vocationa, and certified on the job training programs completed during present
incarceration

Prison disciplinary record

Current prison custody level

The two major @mponents, the offense severity class and the risk assessment element, are then
combined into a parole guideline matrix. For each score leve within the matrix, an approva probability
rate has been caculated (see below table). Though the Structure of this system permits BPP members
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to exercise discretion in each individua case, these probability rates are available for evauation should a

member choose to follow BPP guiddines.

Par ole approval probability guidelineslevel table

Offense Risk Level
Severity : -
Class Highest High Moderate Low
Highest 1 2 2 3
0-5% 5-15% 5-15% 16-25%
High 2 3 4 4
515% 16-25% 21-35% 21-35%
Moderate 2 4 5 6
515% 21-35% 36-50% 51-75%
Low 3 4 6 7
16-25% 21-35% 51-75% 76-100%

An offender is scored on the intersection of the two components, the offense severity class and the risk
level. Inthe above table a parole guiddine score of the highest / highest intersection is alevel one and
has the poorest probability for success. In contragt, an offender having the lowest / lowest intersection is

alevel seven and has the greatest probability for success.

BPP Approval Rates by Guiddine L evel

Since the implementation of the current parole guiddines in FY 2002, the BPP has maintained satistics
on its approva rates within each guiddine score level.  The guiddines now provide the BPP members
with an objective criterion to supplement individua case assessments in making parole decisons.

However, as dated, the use of guiddine levelsis discretionary, and no particular level guarantees a grant
or rgection of parole.  Ther utilization should provide the following enhancements to the decison

process.

Guiddine levels will cause the criteria used in making parole decisions to be more explicit and
predictable to the public, the legidature, correctiond officias, and offenders.

They will bring about a reduction of digparity in sentencing decisons.

They will provide gability in parole release policies over time. This will assist in making prison

popul ation projection more accurate.
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They will enable the BPP to readily and more quickly evauate cases according to risk level and
avoid rdeasng high-risk inmates too early or low-risk inmates too late. This will in turn dlow

for more time to eva uate remaining cases where a decision might be tougher to reach.42

BPP Approval Rates by GuiddinesLeve
FY 2002 through FY 2004 Y ear to date

GUIDELINE FY 04 APPROVAL
LEVEL Ao FY 03 (YTD) PROBABILITY
1 Considered 542 593 391
Approved 20 34 24 0-5%
Rate 3.69% 5.73% 6.14%
2 Considered 7,510 7,949 5,187
Approved 934 1,140 800 5-15%
Rate 12.44% 14.34% 15.42%
3 Considered 10,626 10,949 6,019
Approved 1,932 2,226 1,273 16 - 25%
Rate 18.18% 20.33% 21.15%
4 Considered 18,954 19,380 12,487
Approved 4,643 4,920 3,196 21 -35%
Rate 24.50% 25.39% 25.59%
5 Considered 6,345 6,986 4,597
Approved 1,834 2,411 1,716 36 - 50%
Rate 28.90% 34.51% 37.33%
6 Considered 8,597 9,158 5,828
Approved 3,128 3,822 2,559 51-75%
Rate 36.38% 41.73% 43.91%
7 Considered 2,020 1,905 2,055
Approved 1,128 1,077 1,102 76 -100%
Rate 55.84% 56.54% 53.63%
Total Considered 54,594 56,920 36,564
Approved 13,619 15,630 10,670
Rate 24.95% 27.46% 29.18%

MEDICALLY RECOMMENDED INTENSIVE SUPERVISION (MRIS)

During the 78" legidative session, the passage of HB 1670 resulted in a number of substantive changes
to the statutory provisions concerning Medicaly Recommended Intensve Supervison (MRIS). Those
changesindude

42 An Overview of Texas Parole Guidelines, Criminal Justice Policy Council, December 2001.
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Repeded requirements mandating that adl medicdly digible parolees to rdleased to the
designated skilled nursing facility

Excluding dl sex offenders from MRIS consderation

Including certain 3g offenders for MRIS digibility if the medica conditions were ether termind

or required long-term care

The legidaive intent of these modifications was to expand and enhance the early rdlease of inmates
who, due to their medical conditions, would no longer pose a threat to public safety. In addition,
medical costs associated with their trestment could be greetly reduced once the offender was released
from custody.

Since the implementation of the legidation on September 1, 2003, the approva and release rate for
MRIS has demondgirated upward movement. As noted in the following chart, the referral, submission,

and gpprovd rate have shown a sgnificant increase during the past fiscd year.
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The expanded pool of digible inmate population has, in part, contributed to this increase.  Since
September 1, 2004, 3,018) 3(g) offenders have been referred for MRIS consideration.
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The reped of the designated nursing home aso appears to have impacted the number of inmates
refusing to be consdered for MRIS. As noted in the following chart, the number of inmates refusing
MRIS consideration has dramatically decreased during the past four (4) years. It is anticipated that the
reped of the gtatutory requirements will continue to have a podtive impact on the overdl number of
inmate refusals.

The revised statutory provisons for MRIS appear to have had a positive impact on the overall success
of the MRIS program. There are, however, statutory and/or adminigirative issues that have been
identified as potentid impediments to the program. These include the exclusion of sex offenders, timely
identification and referrd of digible offender populations, and post-rel ease placement options.

MRIS Refusals by Fiscal Year
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During thefirg year after the implementation of House Bill 772, nine hundred and eighty-five sex
offenders were identified as meeting the medicd criteriafor MRIS, but were excluded from

consideration due to the new statutory restrictions.
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While public safety is a compelling reason for excluding dl sex offenders from consideration, there are
practica implications that warrant further scrutiny of this policy. This Stuation is best demondrated by
two inmate cases which were presented during FY 2004.

According to the correctional managed care providers, there were two offenders whose combined
medica care and treatment codts totaled more than five million dollars during the past fiscdl year. Based
upon their medical conditions, they had virtudly no chance of a hedthy recovery. As such, these
offenders posed a minimd risk to the public safety and were unlikely to be repeat offenders. However,
because both offenders were convicted of sex offenses they were indligible for MRIS consideration.

There is no question of the legidature's commitment to the public safety of Texas citizens. This is
evidenced by the dgnificant increase in the number of prison beds during the past decade and the
decrease in parole approval ratings. There is, however, a need to examine policies that can be enacted

to reduce state expenditures, while maintaining public safety as the legidature sfirg priority.

Recommendations

Decisgons made by the Texas Board of Pardons and Parole have a mgor impact on prison capacity,
and as such directly affect the amount of resources the Legidature must provide for the operation and
maintenance of gate run pend facilities. Under the current environment a lowering of their gpprovd
numbers will be reflected in expedited prison crowding, cogting the Stete an estimated $63 million
dallars to pay for temporary housing of sate inmates in county jails and/or private fecilities. Due to
these significant issues the committee recommends thet:

Current statues intend that the mandated parole guidelines be the basic criteria for release
decisons. The BPP should clearly gtate the reason for a denid in a written format that the
inmate and others can readily understand (the current form is very confusing).
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Monthly reports on release decisons, including the specid statutorily mandated panels, should
be digtributed to the Legidature.

Expedite the MRIS process to prevent inmate desths during consideration.
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INTERIM CHARGE NUMBER FIVE

Study and make recommendations relating to improving the use of specidized police agencies and
officers, specificdly, the necessty, accountability, qudifications, and jurisdictions of such police

agencies.

Introduction

During the 78th legidative sesson, two hills were passed into law; one expanding the list of peace
officers and the other expanding the jurisdiction of a hospitd police department to include certain
surrounding public property. The expansions were accomplished by authorizing a state commission to
employ and appoint peace officers, not the first to be able to do so. However, it was noted that these
expansons are being presented in an ad hoc manner and that there is an absence of a generdly
accepted date policy in this arena. Another concern is the jurisdiction of specia-function police
agencies, many of whom are employed by private companies. Most enabling Statues place specific
regtrictions on their jurisdiction, limiting it to those areas owned or under the control of the specid
digtrict.

Background

Starting with 68th Legidature in 1983, Article 2.12 of the Texas Code of Crimind Procedure titled
"Who Are Peace Officers’ has been amended each sesson to expand, not only who is a Texas peace
officer, but dso the agencies and/or commissons authorized to commission, gppoint, and employ them.
Currently with this section thirty-four separate categories of peace officers (police) are authorized under
this Article, including not only the traditiond municipa, county, and date agencies, but dso a
proliferetion of gpecidized policee Examples of traditiond police agencies include city police
departments, county sheriffs and congtable departments, Department of Public Safety troopers and
rangers and didrict atorney investigators. The common feature of this working definition is that these
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agencies and departments are directly respongble to an dected government entity or officid such asa

city council, county commissioners court, or the executive branch of state government.

Recent additions to this expanded list of peace officers include those who are responsble to an
appointed board, an appointed commission or an employee of such Examples of such peace officers
are those commissioned by the Texas State Board of Medica Examines, the Texas Board of Dentd
Examiners and those commissoned under the Education Code (Independent School Didtricts,
Superintendent has direct control). Investigators in this category fal under the working definition of
specidized police agencies.

In addition to those in Article 2.12, Article 2.121 authorizes the director of the Department of Public
Safety to gppoint as peace officers up to two hundred and fifty employees of railroad companiesto ad
law enforcement in the protection of railroad property, passengers, and employees. These officers are
employed by railroad companies and paid for by ralroad companies and may make arrests and
exercise dl the authority of a peace officer in relaionship to railroad property or property under a
rallroad's custody and control. These officers are specificaly restricted from enforcement of traffic ad
transportation violations.

Adjunct police officers are yet another group of peace officers. They are authorized under Article
2123, and are employed by a private indtitution of higher education. These officers are appointed by a
chief of police or county sheriff (depending upon whose jurisdiction the private inditution fals under)
and have full peace officer authority. They are, however, redtricted in their geographica area of
operation to the campus and the area surrounding the campus as agreed uypon by the gppointing official.

Peace Officer Duty and Responsibility

Texas Code of Crimina Procedure, Article 2.13, specifies the duties and powers of peace officers, and
demondtrates the importance of their role in preserving the peace, enforcing our laws, and protecting the
lives and property of Texas citizens
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It is the duty of every peace officer to preserve the peace within his jurisdiction. To affect this
purpose, he shdl use dl lawful means.

He shdl, in every case where he is authorized by the provisons of this code, interfere without
warrant to prevent or SUppress crime.

He shdl execute all lawful processes issued to him by any magidtrate or court.

He shdl give notice to some magidrate of al offenses committed within his jurisdiction, when he
has good reason to believe there has been a violation of the pend law.

He shdl arrest offenders without warrant in every case where he is authorized by law, in order
that they may be taken before the proper magistrate or court and be tried.

It is the duty of every officer to take possession of a child under Article 63.009(g) of the Texas
Code of Crimina Procedure.

An important component to the designation of a peace officer is discussed in the Texas Didtrict and

County Attorneys Association's (TDCAA) publication Criminal Laws of Texas (2001-2003, Diane,

Burch, and Beckam). The duties and powers of a peace officer are present twenty-four hours a day,

regardiess of whether he/sheis on duty or off duty:

Whenever a peace officer sees someone about to commit an offensg, it is the officer's duty to
prevent it, whether or not the officer is on duty. Blackwell v. Harris County, 909 SW. 2d
135, 138-9 (Tex. App.-Houston [14th Dist] 1995, writ denied).

An off-duty police officer who observes a crime immediately becomes an on-duty police
officer. City of Dallas v. Half Price Books, 883 SW.2d 374, 377 (Tex. App.-Ddlas, no

writ).

What some may see the designation of peace officer as a privilege isin reality an imposed duty and

responsibility. A prime example of such is a police officer carrying aweapon twenty-four hours a

day and sometimes even in those areas normally restricted such as airports. In some cases the officer

may even carry his or her wegpon as a passenger on acommercid arplane.
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Training and Qualification

Texas Occupations Code, Chapter 1701, titled "Law Enforcement Officers’, establishes the
Commission on Law Enforcement Officer Standards and Education (TCLEOSE) and assgns to it the
respongbility to license peace officers, county jalers and public security officers in Texas. Section
1701.301 states that a person may not gppoint a person to serve as an officer, couty jailer, or public
secutity officer unless the person gppointed holds an appropriate license issued by the commission.

TCLEOSE is given the responghility to establish, through its rulemaking authority, the qudifications and

training for the issuance of alicenseto include:

submitting an application,

completing the required training,

passing the required examination,

being declared to be of satisfactory psychologica and emotiond hedlth and free from drug
dependency or illegd drug use; and

Demonstrating weapons proficiency.43

A person who has been convicted of a felony is disquaified from becoming and officer, public security
officer or county jaler, and the commission cannot issue a license and a law enforcement agency may
not appoint or employ the person in such a capacity. In this section, a conviction aso includes any
deferred adjudication of guilt sentence for afeony offense44

Other sections of the Occupations Code detail the requirements and process for:

Continuing education requirements for peace officers, forty hours every twenty-four months are
currently mandated.

43 Texas Occupation code, Section 1701.307. (Issuance of License).
44 1bid. Section 1701.312.
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Continuing demongtration of wegpors proficiency, at least annudly.

Rules for professond training and recognition.

Rules governing employment records.

Disciplinary and criminal pendties for violation of the code.

Specid rules and training for peace officers assgned to a public schoal (school resource
officer).

In defining who peece officers are, the Texas Code of Crimina procedure, Article 2.12, contains the
provision that certain named agencies must have a permanent peace officer license issued under Chapter
1701, of the Texas Occupdaions Code. Although this statement is not contained in the entire list of

thirty-four agencies, based on Chapter 1701 of the Texas Occupation Code, case law has clarified that
al peace officers liged in Article 2.12 must hold a license from TCLEOSE certifying their qudifications
and must be commissioned by a government agency named in Texas Code of Criminad Procedure,

Article2.12.4%5

Accountability and Jurisdiction of Specialized Police

As the proliferation of specidized police officers, units, and agencies began, so did the inconsstenciesin
duties, responghbilities, and accountability. The issue of accountability for peace officers being
responsible to appointed officias is demongrated in the Texas Government Code, Chapter 466, titled
"State Lottery”, which was added during the 73rd Legidature. In Section 466.020, titled "Security”,
The executive director of the Texas Lottery Commission is required to maintain a department of security
and appoint a deputy to administer the department. The executive director is then authorized to employ
security officers or investigators as deemed necessary and may commission them as peace officers as
the executive director seesfit. A specific power granted to these peace officers and those working in
conjunction with the Lottery Commission or the Department of Public Safety in the enforcement of that

chapter is the warrant less search and saizure of |ottery vending machines, lottery computer terminals, or

45 Blackwell vs. Harris County, 909 S.W.2d 135, 138-39 (Tex App-Houston { 14th dist} 1995, writ denied).
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other lottery equipment located on the premises of someone holding a sdes agent license issued by the
Lottery Commission.

Examples of the legidaure authorizing specid police units with intent to limit their respongibilities and
duties that are in conflict with the previoudy referenced statues and case law can be found in:

Government Code, Section 402.009, titled "Authority to employ and Commisson Peace
Officers', authorizes the attorney generd to employ and commisson peace officers as
investigators for the limited purpose of assisting the attorney general in carrying out the

duties of that office relating to prosecution assistance and crime prevention.

Human Resources Code, Section 61.0931, titled "Apprehenson Specidists’, authorizes the
Texas Youth Commisson to employ and commisson apprehension specialists as peace
officers for the purpose of apprehending a child under its control. The officers so

employed and commissioned must be certified (licensed) by TCLEOSE.

Hedth and Safety Code, Section 431.2471, titled "Texas Department of Hedth Peace
Officers', authorizes the department to employ a peace officer to enforce the food and drug
portions of this chapter. Such officers must be certified by TCLEOSE, must be qudified to
enforce the food and drug laws by the commissoner, and must serve as the director of the food
and drug divison of the depatment. A person employed under this section has the
powers, privileges, and immunities of a peace officer while carrying out the employee's

dutiesunder this chapter (Chapter 431, Health and Safety Code).

Insurance Code, not codified, Section 1.10D(f), titled "Insurance Fraud Unit", authorizes the
insurance commissioner to employ investigators and commission them as peace officers as the
commissioner deems necessary to enforce this aticle.  An investigator employed by the
department as a peace officer must meet the requirements of peace officers imposed under the
TCLEOSE datues. Also, the commissoner must appoint a TCLEOSE licensed chief
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investigator to supervise, direct, and administer the activities of the commissioned

investigators.

Concerning jurisdictiond issues, examples of the legidature authorizing specid police agencies, with the
intent to limit their duties as a peace officer to specific areas, can befound in:

Hedth and Safety Code, Section 281.0565, titled "Employment of (Hospitdl) Didrict Peace
Officers', authorizes the boards of the Ddlas, Bexar, and Tarrant County Hospital Didtricts to
employ and commisson peace officers with jurisdiction including the property owned or
controlled by the district and any street abutting, right-of-way over or through, or
easement in the property. These peace officers are dso granted within their jurisdiction the
authority granted by Chapter 14, Code of Crimina Procedure, titled "Arrest Without Warrant”
and may make an arrest without a warrant in ther jurisdiction if the offense involves

injury or harm to any property owned or controlled by the district.

Transportation Code, Section 451.108, titled "Peace Officers’, authorizes the metropolitan
rgpid trangt authorities created before 1980 where the principa municipaity has a population of
less than 1.2 million to establish a security force, employ security personnd, and commission
security personnel as peace officers. A peace officer under this code may make an arrest in any
county in which the trangt authority system is located as necessary to prevent or abate the
commisson of an offense againgt the law of this state or a politicd subdivison of this Sate if the
offense or threatened offense occurs on or involves the trangit sysem. These powers include
making areds for offenses involving injury or detriment to the trandt authority system,
enforcements of traffic laws, and investigations of traffic accidents involving or occurring in the
trangt authority system. This section then goes on to give peece officers in digricts where the
principd municipdity is over 1.5 million the powers, privileges, and immunities of peace officer
in counties where the trangt authority system is located, provides services or is supported by a
general sdles and usetax. |t then states that those peace officers in districts where the principal
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municipdity population is less than 1.2 million are limited in jurisdiction to the trangt authority's

property or duties in connection with its users.

Necessity of Peace Officers Designation

The quedtion of the necessity of designating a postion as a peace officer is best illustrated by the
authority granted to the Texas State Board of Pharmacy. The Texas Occupations Code, Section
554.010, titled "Peace Officer”, grants the Pharmacy Board the authority to commission peace officers
to enforce the rdlevant statues. Those commissioned as such must be certified as qualified to be a
peace officer by TCLEOSE. An employee commissioned as a peace officer under this subtitle
has the powers, privileges, and immunities of a peace officer while carrying out duties as a
peace officer under this subtitle, except that the employee may not carry afirearm or make an

arrest.

Recommendations

Expanding the list of Texas peace officers has discombobulated the meaning of the title peace officer
and added to the confusion over the duties and responsibilities of being a peace officer. The legidature
should resist and cease he ad hoc incluson of naming new agencies, digtricts and organizations as
peace officers and consider a reorganization of specidized police agencies into a separate category that
provides clarity to their duties, responghilities and privileges.
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INTERIM CHARGE NUMBER SIX

Review the Crime Victims Compensation Fund (Fund), including state and local competition, use in
date agency methods of finance, evauation of grant programs, possible diverson of funds from crime
victims as a result of prior legidation, and whether the Fund meets the objectives of its authorizing
legidation

Introduction

The compensation for crime victims fund (CVC Fund) was established during the 66th Legidature in
1979. SB 21 (66R) established digibility guidelines and provided for the reimbursement of expensesto
crime victims within the state of Texas. Designated the payee of last resort, the CVC Fund was

created to provide a stable and constitutionally dedicated source of funding to assst and

deliver serviceto crime victims46

State revenue dedicated to the CVC Fund includes fees from court costs, parole fees, restitution, and
subrogation, aong with grants and donations, composing gpproximately eighty-sx percent of available
funds*’. Among these, approximatey ninety-five percent come from court cost fees. A study
conducted by the Office of Court Adminigtration concluded that the mgjority of these court cost fees,
eighty-five percent are derived from fees charged to nonjall Class C misdemeanor cases. The

remainder is federa funds appropriated through the Federd Victims of Crime Act (VOCA).48

Ten years following the implementation of the Crime Victims Compensation Act, in 1989, Texas voters
amended the Texas Condtitution to include the Rights of Crime Victims within that document's Bill of
Rights atide. In 1997 Texas voters amended the Texas Constitution to specify that money

46 Senate Finance Subcommittee on Crime Victims Compensation, November 2002.
47 | bid. page 7.
48 United States Code, Chapter 112, Title 42.
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deposited in the CVC Fund was to only provide for ddivering or funding victim-related

compensation, services, or assistance49

After 1994 the CVC Fund demonstrated steedy growth in its cash balance due to the 73rd Legidature
in 1993 increasing the court costs payable to the CVC Fund without increasing distributions from the
fund. However, the accumulating balances were soon recognized to be a source of dternative funding

as generd revenue resources began to diminish and the need for other purposes increased.

In 1997 the 75th Legidature passed three significant pieces of legidation that increased didtributions
(appropriations) from the fund.>!

House Bill 3062 amended Article 56.54 of the Code of Crimina Procedure to increase award
amounts, expand benefit types covered, and authorize funding for the Crime Victims Inditute.
Senate Bill 987 amended Article 56.541 of the Code of Criminal Procedure to
authorize the legidature to appropriate excess money in the CVC Fund to state
agencies providing victim-related services or assistance. It also allows the Office of
the Attorney General (OAG) to use excess money from the Fund for contracts and
grants supporting victim-related service or assistance.

Senate Joint Resolution 33 dedicated the CVC Fund to be used for ddivering or funding

vicim-related compensation, services, or assistance.

Subsequent legidative sessons continued to multiply the purposes for which CVC Funds could be
appropriated and expended:>2

49 Texas Constitution, Article 1, Section 31.

50 Senate Finance Subcommittee on Crime Victims Compensation, November 2002, page 3.
51 |bid,. page 3.

52 | bid. page 3.
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The 76th Legidature authorized the rembursement of relocation expenses for victims of
domestic violence by amending Article 56.32(9) (H), Code of Crimina Procedure (CCP), and
dlowed the OAG to provide grants for lega services to victims by amending Article 56.541(e),
CCP.

The 77th Legidature authorized the OAG to reimburse law enforcement agencies for the cost of
amedicd examination for a sexud assault victim by amending Article 56.54(k), CCP. It dso
authorized CVC Funds for additiond payments to certain peace officers who are totaly
disabled while on duty due to criminaly injurious conduct by amending Article 56.542, CCP.
Furthermore, it increased the payment to victims with permanent disability from fifty thousand
dollars to seventy-five thousand dollars by amending Article 56.42(b), CCP.

The Crime Victims Compensation Act only requires that the crime victims compensation program
(payment of claims and operation of the Act) and the Crime Victims Indtitute receive appropriations for
the CVC Fund. However, it dlows excess money not utilized for these two programs to be
appropriated for a variety of victim-related services as authorized by the previoudy noted amendments.
The results for the 2004 - 2005 biennium are>3

Crime Victims Compensation Program $101,818,139.00
Crime Victims Ingtitute Program $595,065.00
Victim Assstance Programs $66,341,286.00
Other State Agencies $113,997,035.00
Tota Appropriations $282,156,460.00
Total Revenues $165,318,000.00

53 Office of the Attorney General, History of Appropriations from and Revenue into Fund 0469, August 10, 2004.
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Because appropriations are expected to exceed revenues, it is estimated that the CVC Fund

will becomeinsolvent in FY 2006.54

Background
On April 13, 2004, the attorney general of Texas, Greg Abbott, sent a letter to legidators ating the

following:

"In December, | sent you the 2003 Annua Report for the Texas Crime Victims
Compensation Program, which detailed both the very positive results over the last year
and dso the perilous future of the Compensation to Victims Fund. While payment to
victims increase a a record rate, Fund revenues are not keeping pace. More
disconcerting is the fact that gppropriations of compensation funds to other agencies
have increased from $13 miillion in the 2000-2001 biennium to dmost $114 million in
the 2004-2005 biennium, with some appropriations going to programs not directly

related to crime victims.

Last year we distributed $71.2 million in compensation benefits. However, the trends
mentioned above, the findings of the State Auditor's Office in 2002 and our own
projections indicate that by the 2006-2007 biennium the Fund will not have enough
money available to meet the current leve of gppropriaions. At this rate the Fund will
be headed toward insolvency and the legidative intent of the statute would be thwarted.
Under current law, we will be unable to certify enough excess funds in the next biennium
to meet demands. Simply dtated, diversons of money from the Compensation to
Victims of Crime Fund will cripple the Fund's ability to provide compensation for the
legdly intended beneficiaries of the Fund.”

Information furnished by the Office of the Attorney Generd follows:

54 Office of Attorney General, CVC Fund 0469 Forecast of Cash Balances, August 9, 2004.
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1998-1999 2000-2001 2002-2003 2004-2005
Biennium Biennium Biennium Biennium
APPROPRIATIONS
Attorney General:
Crime Victims' Compensation: 64,804,393 69,631,822 112,292,964 101,818,139
Crime Victims' Institute (OAG) - 841,921 688,522 -
Victim Assistance:
Victim Coordinator/Liaison Grants - 2,000,000 4,806,800 4,788,486
Statewide Victim Notification System - - 7,149,690 7,149,690
Sexual Assault and Crisis Prevention - 1,000,000 7,318,238 13,930,604
Other Victim Assistance Grants - - 20,000,000 20,724,500
Children's Advocacy Centers - 2,749,516 7,998,006 7,998,006
CASA 1,000,000 3,000,000 4,000,000 6,000,000
Legal Services Grants - - 5,000,000 5,000,000
Sexual Assault Services Grant
(TAASA) - 500,000 750,000 750,000
Victim Assistance Total: 1,000,000 9,249,516 57,022,734 66,341,286
Attorney General, Total: 65,804,393 79,723,259 170,004,220 168,159,425
Other Agencies:
SHSU - Crime Victims' Institute - - - 595,065
TDCJ - BIPP & Victim Services - 4,700,000 5,380,664 5,465,550
DHS - Family Violence Shelters 3,600,000 8,600,000 30,712,664 34,693,696
DPRS - Foster Care & Adult Prot. Srvc. - - 31,965,418 65,565,418
ERS - Peace Officer Death Benefit - - - 5,479,902
OCA - Foster Care Courts Program - - 2,150,000 2,197,404
Other Agencies, Total: 3,600,000 13,300,000 70,208,746 113,997,035
FUND 469 APPROPRIATIONS, TOTAL: 69,404,393 93,023,259 240,212,966 282,156,460
REVENUES (Actual through 2002-03; Comptroller projection for 2004-05)
Fees from Court Costs 132,115,098 148,663,762 150,321,757 157,732,000
Copies 21 718 261 2,000
Conf./Seminar/Training Reg. Fees 0 8,214 16,450
Fees for Admin. Services (Parolee Fees) 1,579,274 3,149,709 4,207,313 4,678,000
Restitution 1,690,725 1,949,055 1,808,023 1,866,000
Gifts/Grants and Donations 406,045 564,639 368,899 388,000
Sales of Furniture & Equipment 1 59 26 0
Official State Coin Royalties 30 0 0 0
Warrants voided by Statute of Limitations 66,953 101,599 82,261 66,000
Third Party Reimbursements 5,027 6,988 9,562 4,000
Subrogation 635,342 606,859 807,155 582,000
Total Revenue - State Funds 136,498,516 155,051,603 157,621,707 165,318,000
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Programs at the Office of the Attorney General

Crime Victims Compensation. Program serves as payer of last resort to victims of violent crime.
Provides reimbursement to a victim for certain expenses resulting from the crime that cannot be paid

with other sources. Eligible expenses include medical bills, lost wages, and relocation expenses for
certain victims .

Other Victim Assistance Grant Program. Funding for grants to support various programs in the
state that serve victims of crime, such as Mothers Against Drunk Driving, Safe Place, People Against
Violent Crime, and others.

Children’s Advocacy Centers. Provides funds to develop and support local child advocacy
programs that offer a coordinated, multi-disciplinary response to cases of suspected child abuse.

Sexual Assault Prevention and Crisis Services Program. Provides funding and technical
assistance to sexual assault programs in the state. Distributes training materials for law enforcement,
medical personnel, and sexual assault staff and volunteers. Provides evidence collection protocol for
sexual assault forensic evidence collection. Certifies sexual assault training programs and Sexual
Assault Nurse Examiners.

Victim Notification System. _Funding for the implementation of a statewide automated system at the
county level to provide victims with information about a change in offender status or change in court
date, required by passage of House Bill 1572.

Crime Victim Civil Legal Services. Funding for the Supreme Court to provide grants to local
programs that offer civil legal services for victims of violent crime.

Victims Assistance Coordinators and Victims Liaisons. Provides grants to local law
enforcement agencies and prosecutor’s offices to fund statutorily required coordinator/liaison
positions.

Programs at the Office of the Attorney General

Court Appointed Special Advocates. Provides funds to help develop and support local CASA
programs. CASA volunteers are court appointed to advocate for the best interests of abused children
involved in the legal and welfare systems.

Sexual Assault Services Program Grants. Provides a grant to the Texas Association Against
Sexual Assault (TAASA) for program development, technical assistance, and training to support local
sexual assault programs. The grant is also used for statewide training for local programs, law
enforcement agencies and other victim services groups.

Total, Programs at the Office of the Attorney General

Programs Funded at Other Agencies

Crime Victim Institute - (SHSU). Studies impact of crime on victims and their families, develops
policy recommendations for improving treatment of victims by criminal justice system, and gathers data
related to victimization. (Prior to 2004-05, this was funded at the Office of the Attorney General.)

Public Safety Benefits - (ERS).

Appropriated 2004-
05

$101,818,139

$20,724,500

$7,998,006

$13,930,604

$7,149,690

$5,000,000

$4,788,486

Appropriated 2004-
05

$6,000,000

$750,000

$168,159,425
Appropriated 2004-
05

$595,065

$5,479,902
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Victim Services - (TDCJ). This division provides notification to keep victims informed of an $2,965,550
offender's status after conviction and sentencing to the Texas Department of Criminal Justice. The
Victim Services Division also operates a clearinghouse to serve as a central source of information
about services and issues involving crime victims in Texas.

Appropriated 2004-
Programs Funded at Other Agencies 05

Battering Intervention and Prevention Program - (TDCJ) The BIPP program provides grants to $2,500,000
local non-profit organizations to support rehabilitation programs for offenders on community

supervision (probation) whose crimes include domestic violence. The intent is to help offenders

change their beliefs and attitudes about domestic violence and to adopt non-abusive behavior.

Family Violence Services - (DHS). Family Violence contractors provide services such as $34,693,696
emergency 24-hour a day shelter,24-hour hotline, children's services and therapeutic activities,

employment and training services, assistance in obtaining medical care, legal assistance in civil and

criminal justice systems, counseling services, transportation, law enforcement liaison and community

education, and information and referral services.

Foster Care Payments - (DPRS). Grant benefit payments to providers of foster care for abused $62,082,708
and neglected children who have been removed from their own homes.

Adult Protective Services - (DPRS). Receive and investigate reports of abuse, neglect, and $3,482,710
exploitation of elderly persons and adults age 18-64 with disabilities. Arrange for services to remedy

or prevent further abuse.

Foster Care Courts - (OCA). Designed to reduce the time children spend in temporary foster care $2,197,404
by expediting the judicial administration of child abuse and adoption cases. The program provides for

the operation of 16 Specialized Foster Care Courts established around the state. Primary

expenditures include the salaries of judicial court masters and assistants at the 16 specialized courts.

Total, Programs Funded at Other Agencies $113,997,035

Total, All Programs $282,156,460

A review of the preceding materials clearly reveals that future funds available in the CVC
Fund will not support the level of appropriations which have currently been authorized. For
the CVC Fund to continue fulfilling its primary purpose of actual crime victim compensation,
the appropriations of excess funds (which have been depleted) must cease and funding levels

must be established that are within the projected funds dedicated to the CVC Fund.
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Recommendations

The legidature should reped the Office of the Attorney Generd's authority to certify excess nmonies to
be appropriated out of the CVC Fund. It should aso clarify the governing statues which state that
CVC funds may only be used to compensate actud crime victims, to operate the CVC program, and to
fund the crime victims ingtitution.
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INTERIM CHARGE NUMBER SEVEN

Study the number of foreign citizens serving sentences in Texas prisons, including information relating to
prison terms, recidivism, and types of offenses. Make recommendations for reducing the costs of
providing prison services for this population, induding leveraging of federd immigration funds and
possible international agreements to pay home countries to transfer the prisoners to their respective

countries to serve the remainder of thair terms.

Introduction

Since 1995 the federd government has provided minimum monetary rdief to states holding imprisoned
foreigners through the State Crimina Alien Assstance Program (SCAAP). The Texas Department of
Corrections has received these monies, dong with loca county jails, to offset their costs. For FY 2004
and 2005, TDCJ based its budget on the assumption the agency would receive $32.9 million dollars,
each year from these sources. The dlocation for 2004 established by the federa budget will be $14.6
million dollars, creating a shortfal of $18.3 million dollarsfor fiscd year 2004.

With the known losses of federa monies and with the number of incarcerated offenders projected to
increase, substantia benefits could arise were the 79th Legidature to revist the drategy for inmate
deportation.

Background

The November 13, 2003, the Texas Department of Criminal Justices Executive Services report, titled
"Offenders with Foreign Place of Birth and Citizenship”, to the Senate Criminal Justice Committee Sates
that nine thousand seven hundred and seventy-seven inmates were identified as having foreign birth and
citizenship. Also at the time, three thousand five hundred and ten inmates had been served with afind

order for deportation through the United States Immigration and Naturdization Service (INS). Many of
these identified inmates were parole digible, two thousand two hundred and ninety. This
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exemplifies a pool of inmates for which the release to parole for deportation represents potentially
sgnificant incarceration cost savings.

Following a TDCJ report (TDCJ Executive Services Report, titled"Offenders with Foreign Place of
Birth and Citizenship", dated December 12, 2002), HB 1670 was passed by the 78th Legidature,
amending the Texas Government Code, Section 508.146, to authorize the Board of Pardons and
Parole to create specid parole panels to review inmates who are not  citizens of the United States, as
defined by federa law, and who are subject to deportation by the United States Immigration and
Naturdization Service. Excluded from these reviews are inmates who have committed sex offenses, as
described by Chapter 62 of the Texas Code of Crimina Procedure, and offenses designated as
aggravated under Article 42.12, Section 3(g). The panels are designed to recommend inmates for
parole release to the immigration authorities, who would then incarcerate them in federd facilities until

they can be returned to their country of citizenship>.

House Bill 1670 | mplementation

The Board of Pardons and Parole (BPP) has implemented HB 1670 by ordering qudifying inmates to
be reviewed by a specid parole pand under BPP Parole Chair Risse Owens in Huntsville, Texas.

Inmates who have a find order of deportation are referred to this specid pane when they are
considered parole digible under the appropriate time served formulas and when they are designated for
parole review. If the intent of the change was to expedite inmates for deportation purposes, the current
process does not achieve that intent. Snce parole digible inmates would be reviewed by any of the
regular panels during their review period, the only possible gain in rdlease would be if the specid pand is

more focused on and amenable to the release of these inmates for deportation purposes.

The only specific information on the reviews these particular offenders received was presented by the
BPP specid pand. The pane's numbersreved that:

55 C. S H. B. 1670 (78thR) Bill Analysis, May 21, 2003.
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During the previous sx-month period of April through September of 2004 the specid pand
voted on 166 cases.
56 cases were approved for parole and 110 cases were denied.
This represents an gpprova rate of gpproximately 33 %. The release rate is Smilar to that
observed by regular pands, with the BPP gtating that denias are based on:

0 nature of offenses these inmates are incarcerated for and

o thedisciplinary history whilein the ingtitution. 6

On August 31, 2004, the BPP provided that the population of inmates who have afinal deportation
order is three thousand two hundred and seventy nine, with two thousand one hundred and

eighty-two being parole digible>? These numbers have remained rdaively stable during this review

timeline

Foreign Born Inmates Statistics

Following is a series of charts which provide a detailed review of non-United States citizen offenders
and thair offenses and parole digibility satus.

56 | etter from Rissie Owens, dated October 15, 2004.
57 | bid. page 2.
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TDCJ Inmateswith Final Deportation Order asof August 31, 2004

Offense All All - Earole All - N'oF Parole Mexican Mexica_n.- Parole Mexic?gn - Not
Eligible Eligible Only Eligible Eligible

V | Assault 413 281 132 343 244 99
V | Homicide 601 301 300 451 225 226
V | Kidnapping 56 28 28 42 23 19
V Robbery 463 268 195 295 188 107
V | Sex Assault 744 444 300 584 350 234
Total - Violent 2,277 1,322 955 1,715 1,030 685
P | Arson 11 9 2 8 7 1
P Burglary 243 229 14 202 192 10
P Forgery 4 3 4 3
P | Fraud 1 1 1
P Larceny 12 12 6 6
P | Stolen Vehicle 13 12 12 11
Total - Property 284 266 18 233 220 13
D | Drugs 412 361 51 302 260 42
Total - Drugs 412 361 51 302 260 42
O | Escape 0 3 3 0
O | Family Offense 0 1 0
O | Obscenity 0 1 0
O [ Obstruct Justice 4 4 0 3 3 0
O [ Public Order Crime 20 14 6 11 9 2
O | Sex Offense 139 78 61 118 65 53
O | Traffic/ DWI 109 105 4 103 100 3
O | Weapon 18 17 13 12

Other
O | /Unclassified 6 5 1 4 3 1
Total - Other 306 233 73 257 197 60
Grand Total 3,279 2,182 1,097 2,507 1,707 800

V - Violent Offense
P - Property Offense

D - Drug Offense
O - Other &
Unclassified

Offender's Initial Parole Review Date was prior to August

31, 2004

Citizenship determined by INS Deportation Records

As of August 31, 2004, TDCJ incarcerates the following foreign offenders:
- 11,677 offenders with claimed foreign place of birth.
- 3,279 active offenders with final orders for deportation.

3,504 files provided by INS
3,279 files matched to TDCJ data base
224 files invalid - (Offenders are Inactive)

1 duplicate record in INS files
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TDCJ Inmateswith Foreign Place of Birth and Citizenship as of August 31, 2004

Offense All All - Parole All - Not Parole Mexican Mexican - Mexican -
Eligible Eligible Only Parole Eligible Not Eligible

V | Assault 1,352 803 549 1,070 640 430

V | Homicide 1,098 422 676 804 315 489

V | Kidnapping 128 55 73 96 44 52

V | Robbery 1,139 542 597 736 383 353

V | Sex Assault 1,684 660 1024 1,285 515 770

Total - Violent 5,401 2,482 2,919 3,991 1,897 2,094

P | Arson 37 32 5 22 19 3

P | Burglary 705 563 142 561 448 113

P | Forgery 44 15 29 29 9 20

P | Fraud 37 15 22 21 6 15

P | Larceny 126 54 72 73 27 46

P | Stolen Vehicle 60 16 44 48 13 35

Total - Property 1,009 695 314 754 517 237

D | Drugs 1,788 1225 563 1,408 960 448

Total - Drugs 1,788 1,225 563 1,408 960 448

O | Escape 27 25 2 19 18 1

O [ Family Offense 39 19 20 32 16 16

O | Obscenity 4 2 2 1 1 0

O | Obstruct Justice 85 26 59 70 20 50

O | Public Order Crime 82 47 35 49 27 22

O | Sex Offense 503 213 290 418 172 246

O [ Traffic/ DWI 870 753 117 756 656 100

O | Weapon 81 62 19 62 47 15

O | Other/Unclassified 74 17 57 60 14 46

Total - Other 1,765 1,164 601 1,467 971 496

Grand Total 9,963 5,566 4,397 7,620 4,345 3,275

Offender's Initial Parole Review Date was prior to August 31, 11,677 offenders claim to be

V - Violent Offense 2004 foreign born
1,696 claiming US citizenship

P - Property Offense Citizenship determined by TDCJ records omitted
9,963 remaining were used in

D - Drug Offense sample

O - Other & 542 State Jail Offenders are included as not

Unclassified eligible

41 SAFP Offenders are included as not eligible

As of August 31, 2004, TDCJ incarcerates the following foreign

offenders:

18 Death Row offenders are not included

11,677 offenders with claimed foreign place of birth.
3,279 active offenders with final orders for deportation.
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TDCJ Inmateswith Final Ordersfor Deportation that were Denied Parole/ M S After Deportation OrdersWere
Issued as of August 31, 2004

Offense All All - Earole All - N.ot_ Parole Mexican Mexicgn.- Mexiga_n - Not
Eligible Eligible Only Parole Eligible Eligible
V | Assault 210 210 N/A 181 181 N/A
V | Homicide 253 253 N/A 187 187 N/A
V | Kidnapping 20 20 N/A 17 17 N/A
V | Robbery 179 179 N/A 119 119 N/A
V | Sex Assault 390 390 N/A 310 310 N/A
Total - Violent 1,052 1,052 N/A 814 814 N/A
P | Arson 5 5 N/A 3 3 N/A
P | Burglary 139 139 N/A 114 114 N/A
P | Forgery 2 2 N/A 2 2 N/A
P | Fraud 1 1 N/A 1 1 N/A
P | Larceny 7 7 N/A 3 3 N/A
P | Stolen Vehicle 9 9 N/A 9 9 N/A
Total - Property 163 163 N/A 132 132 N/A
D | Drugs 207 207 N/A 145 145 N/A
Total - Drugs 207 207 N/A 145 145 N/A
O | Escape 2 2 N/A 1 1 N/A
O | Family Offense 1 1 N/A 1 1 N/A
O | Obscenity 0 N/A 0 N/A
O | Obstruct Justice 3 3 N/A 2 N/A
O | Public Order Crime 11 11 N/A 6 6 N/A
O | Sex Offense 61 61 N/A 52 52 N/A
O | Traffic/ DWI 60 60 N/A 58 58 N/A
O | Weapon 13 13 N/A 9 9 N/A
O | Other/Unclassified 1 1 N/A 1 1 N/A
Total - Other 152 152 N/A 130 130 N/A
Grand Total 1,574 1,574 N/A 1,221 1,221 N/A
¥ - Violent Offence Offender's Initial Parole Revizeov(\)/4Date was prior to August 31, 174 offenders that were denied
parole / MS before final orders
P - Property Offense Citizenship determined by TDCJ records were issued are not included
D - Drug Offense above.
O - Other &
Unclassified

As of August 31, 2004, TDCJ incarcerates the following foreign
offenders:

11,677 offenders with claimed foreign place of birth.
3,279 active offenders with final orders for deportation.
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United States Prisoner Transfer Treaties

On November 30, 1977, the United States of American and the United Mexican States entered into
force an internationd treaty for the execution of pena sentences where:

Sentences imposed in the United Mexican States on nationals of the United States of America
may be served in pend inditutions in the United States and are subject to the supervison of the
authorities of the United States of Americain accordance with the provisons of the treaty.

Sentences imposed in the United States of American on nationals of the United Mexican States
may be sarved in pend inditutions in the United Mexican States and are subject to the
supervison of the authorities of the United Mexican States in accordance with the provisions of

the treaty.>8

Individua states are also authorized to participate in the above tregty, as long as the state has adopted
legidation authorizing the trandfer of foreign prisoners. Texas did S0 during the 65th Legidature, adding
Article 42.17 to the Code of Crimina Procedure, titled "Transfer Under Treaty", which states:

When atreaty isin effect between the United States and a foreign county providing for
the transfer of convicted offenders who are citizens or nationds of foreign countries to
the foreign countries of which they are citizens or nationds, the governor is authorized,
subject to the terms of such treaty, to act on behdf of the State of Texas and to consent
to the transfer of such anvicted offenders under the provisions of Article IV, Section

11 of the Condtitution of the State of Texas.

Similar to the treaty with Mexico, the United States of America also has executed additiond tresties for
the exchange of crimindly convicted prisoners so that they may be returned to their country of
citizenship. The Council of Europe multilatera prisoner transfer treaty covers most of the European

58 Treaty Between the United States of Americaand the United Mexican States on the Execution of Penal Sentences,
November 30, 1977, TIAS 8718.
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Countries, and the Organization of American States Treaty, covers most of the countries in North and
South America. All of the exigting treaties are available for the state to utilize, based on Article 42.17 of
the Texas Code of Crimina Procedure, through the Texas Governors office of Genera Counsel. This
office is tasked to work with the following federal level agency, designated to process prisoners for
trander: the Depatment of Judice, Internationd Prisoner Transfer Unit, Office of Enforcement
Operations.

Although these tredties are available for inmates within the Texas prison sysem and al inmates are
required to be notified, seldom does a release of a Texas inmate occur. If an inmate from Texas was
released, it would be to the federa prison system in Mexico or other treaty countries. Most successful
negotiations of transfers have been from the United States prison system. As cited by the Governor's
Office, examples of barriers to increased usage of these tredties are that an inmate must be parole
eligible and that Mexico requires that a tranfer inmate have five years or less to serve, due to its own
overcrowded prison sysem. A mgor hurdle to utilizing these tregties is the significant difference (higher
number of years) in sentences that Texas inmates demondirate in comparison to other countries for the

samecrime.

On April 16, 2004, the League of United Latin American Citizens, Office of Didrict XV, passed a
resolution that cals for the use of the treaty with Mexico to transfer Mexican nationa Texas prisoners to
Mexico so that they may serve their sentences. It states that participation in the treaty exchange
program would save sgnificant state funds and free up numerous prison beds since, each prisoner is

exchanged into federd, rather than State, custody.>°

TDCJ confirmed tha information on the internationd treaties is provided to offenders in their intake
orientation process and that the TDCJ State Counsdl for Offenders Office furnishes forms to inmates
upon request for the inmate to prepare and send to the Governor's Office. Staff involved stated that, at
leagt within the last Six years, no transfers of this nature have been approved.

59 |_eague of United Latin American Citizens, Office of District XV, Resolution dated April 16, 2004.
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Recommendations

The current increasing prison population demands that the growing number of foreign citizens within the
TDCJ be dedt with in a manner that reduces the cost of their housing and frees up needed bed space.

Adherence to the following recommendations should aid in this endeavor:

Parole-digible foreign citizen inmates under a detainers issued by the INS should be released to
INS for deportation.

The Lieutenant Governor designating a working group charged with developing an acceptable
process for utilizing federd prisoner transfer tregties.
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INTERIM CHARGE NUMBER EIGHT

Study and make recommendations concerning the cost effectiveness and efficiency of private prisons,

including private services performed at state-owned prisons.

Introduction

During FY 2004 the Texas Department of Crimina Justice (TDCJ) oversaw over $125 million dollars
of contracts with private service providers. The mgority of these funds are utilized in TDCJs private

prisons and state jail fadilities, with the remainder expended in support of parole supervision.80

On duly 27, 2004, Lieutenant Governor David Dewhurst issued the following ingructions to chairmen of

the Senate sanding committees.

"l want outsourcing of state business to have dricter accountability and oversight to ensure that every
taxpayer dollar is being spent wisdy. For this reason, I'm asking you, as chairman, to have your
committee take the necessary steps to insure greater accountability and gricter oversight of our state
outsourcing by the agencies your committee regularly oversees. As chairman, | believe you and your

committee are well positioned to achieve thisgod.”

Background

The Texas Department of Crimina Justice assgnsto its Business and Finance Divison the respongbility
for developing and selecting service contracts for private prisons, hafway houses, Sate jails, substance
abuse treatment services, sex offender treatment services, professona services, consulting services,

condruction sarvices, and interagency agreements.6! The Contracts Branch of the Contracts and

60 Texas Department of Criminal Justice, Fiscal Y ears 2006-2007 L egislative Appropriations Request,
August 23, 2004, page 3-4.

61 TDCJwebsite, general information.

Page 73 of 93



Senate Committee on Criminal Justice

Procurement Department is specificaly designated to initiste the contract process through the
development of the request for proposals and bid opportunities.

An important first step in this process is to ensure that TDCJs complete requirements are contained in

the request for proposdls, including:

Statement of servicesto be performed
Contract terms

Contract compliance provisons
Contract audit and monitoring provisions
I nsurance requirements

Contract termination provisons

The second step in the contract process is to perform objective proposal evduations, reviewing
proposals for initid qudifications and acceptability. Then usng weighted evauation criteria such as, cog,
past performance, financia viability, technica capability, and experience, numerical scores are awarded.
The scoring is divided into two categories, one atechnica evauation and the other is a cost evauation,
fromwhich aligt of qudified proposd isidentified.

At this time the third step in the contract process is conducted through negotiations with the qudified
vendors to obtain their submission of the "Best and Fina Offers."62 From these submissions, the process
is concluded with the best value selection based on find cost and technica evauations. At thistime, the
contract is submitted to the Board of Crimina Justice for gpprova and awarded to the selected private

provider.

With the awarding of a contract to a private service provider, the oversght and monitoring of the
contract is shifted to the Correctiond Ingtitutions Divison's Private Facilities Contract Monitoring Unit.

62 TDCJ Contract Process, September 15, 2004.

Page 74 of 93



Senate Committee on Criminal Justice

Four geographica regions, encompassing the entire state, have assgned staffs who perform compliance
monitoring. A single unit will perform financia monitoring covering the entire sate. Staff dedicated to
these functions includes:

16 compliance field monitors
7 assgtant compliance fiedld monitors

4 financid contract monitors

All compliance and financid monitors conduct reviews of dl contractors on an on-going bas's, with eech
facility receiving on gte vidits from a compliance monitor a a minimum of once per week. The current

fifty-one fadilities under monitoring include:

7 correctiond centers

5 daejails

3 work program and pre-parole trandfer facilities
4 intermediate sanction facilities

7 hdfway houses

2 parole divison county jail beds Sites

23 substance abuse resdentia trestment facilities

The frequency of monitoring vidits and reviews varies, depending on the type of fadility, risk leve, and
reported issues. Quality control activities performed by the contract monitors are:

Conduct facility risk assessments

Review quarterly performance measure reports
Conduct investigations

Respond to ombudsman and other inquiries
Provide technica assstance

Review draft requests for proposals (RFP's)
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Participated in the review of responsesto RFP's

Provide after hours emergency contact coverage for non secure community-based facilities
Observe public hearings

Cdculate fiscal sanctions due to contract noncompliance

Recommend contract modifications

Maintain records and files for each assgned facility

Maintain documentation and work papersfor al review activity

Complete specid projectss3
Compliance reviews are conducted by the contract monitors utilizing four methods, which are,
scheduled compliance reviews, scheduled Site visits, unscheduled Ste visits, and unannounced Ste vigits

after hours, weekends, or holidays.

Spexific review categories for compliance and financid review include, but are not limited to:

Security Petty Cash/Cash Equivaents
Annud Budget ACA Accreditation
Programming Property Inventory
Billing Subcontracts

Food Service Commissary Operations
Offender Co-Payment Maintenance

Hedlth and Safety Wefare Funds
Offender Savings/Trust Accounts Education

Personnel Vending and Telephone
Cogt Allocation Hedlth Services
Training Medica Co-Payment
Expenditures Use of Force

63 TDCJ Contract Monitoring Unit, Executive Summary, September 20, 2004.
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Grievance

Internal Controls
Disciplinary

Lease/Mortgage Agreements
ADA Compliance

Mileage Clams

TCADA Licensure

Payroll

25% Assessments
Physicd Plant

Insurance Coverage
Armory

Compliance with UGMS
Vigtaion

Adherenceto GAAP
Policies and Procedures

To ensure a high degree of performance of the compliance monitors, TDCJ assembles quaity assurance

review teams to audit their saff and verify that they are performing their assgned duties in a thorough,

consgtent, and professonad manner. Together these activities provide the state with an assurance of

accountability and interna control of private provider services under contract with TDCJ.

Demondtrating the effectiveness of the TDCJ monitoring system, during FY 2004 their efforts resulted in

the collection or reduction in payments for noncompliant findings of over $890,738.94. The contract

monitors identified 2,429 deficiencies that were acted upon during thistime frame.  Activities utilized to

discover and disclose these deficiencies were:

32
101

22
10
39
650
15
13

full compliance reviews

gpecific topic compliance reviews
full financid compliance reviews
financid limited scope reviews
financial closeout reviews
invegigations

unannounced gte vigts

office of ingpector generd referrds

Security reviews
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10 grievance reviews

1542 compliance standard reviews®4

TDCJ resources utilized within the contract procurement, awarding, and monitoring activities cost TDCJ
approximately $2.9 million dollars. Failure to discover noncompliance of vendors and ensure that the
services are being provided as contracted (security and safety of inmates housed) could result in losses
or misuse of sgnificant portions of the $125 million dollars utilized by TDCJ for private prisons, private
operators of state jails, halfway houses, and other contracted parole services.

Recently the State Auditor's Office (SAO) released portions of the Contract Management Guide, which
they have been tasked to develop in response to media reports of possible abuses of state contracts.®>
Although in draft form, it provides recommendations for agencies to establish control of their current
contracts through listed best practices. SAO dates that the ability to obtain results is dependent on the
interaction of the following dements:

Plan - ldentify contracting objective and contracting strategy.

Procurement - Fairly and objectively sdect the most qualified contractors.

Rate/Price Establishment - Establish pricesthat are cost -€effective and aigned with the cost
of providing the goods and services.

Contract Formation - Ensure that the contract contains provisions that hold the contractor

accountable for producing desired results.

Contract Monitoring - Monitor and enforce the terms of the contract.66

64 TDCJ, Monitoring and Oversight Summary - FY 2004 CID - Private Facilities, October 7, 2004.
65 state Auditor's Office, Contract Management Guide, Draft of July 29, 2004.
66 |bid, page 5
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A comparison of the suggested guiddines provided by the SAO with the current practices of TDCJ
revedls that the current TDCJ process is within and follows asmilar track to that suggested by the SAO

contract management framework.

TDCJ successfully used its process during the awarding of contracts for FY 2004 and 2005. By
implementing an extended time frame for request for proposa submisson, expanding the scope of
inditutions thet are digible to bid, and then following up with aggressive negatiation of the cost per day,
TDCJ has been able to reduce the cost of the contracted beds currently used within the TDCJ
Correctiond Indtitutions Divison. They have reduced the cost from agpproximately forty dollars a day,
as contracted prior to August 2002, to the current range of thirty dollars to thirty-three dollars aday.6”
A portion of this cost saving was obtained by limiting the medica services provided by the private
facilities, with the state assuming those costs under the State Correctiond Managed Hedlth Care.

Recommendations

TDCJ gppears to be utilizing an acceptable contract development, awarding, and monitoring system. It
has provided the State with assured ddivery of services and accountability of expenditures. The
legidature should continue to monitor TDCJ activities and ensure that Smilar success is obtained with
any expanson of their contracts involving temporay housing or expanded intermediate sanction

fadlities

67 TDCJ, Executive Services, J. Baldwin, September 23, 2004.
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** REVI SI ON **
SENATE
NOTI CE OF PUBLI C HEARI NG

COW TTEE: Crim nal Justice

TIME & DATE: 1:00PM Wednesday, March 10, 2004

PLACE: Capitol Extension E1.028

CHAI R: Senator John Whitnire

Organi zati onal Meeting
l. Call to order
. Adopt InterimRul es

I, Invited Testinmony
Legi sl ati ve Budget Board

I V. Invited Testinmony, Charges 2 and 3
TDCJ M. Gary Johnson,

Ms. Christina Melton Crain

V. Invited Testinmony, Charges 4 and 7

Ms. Rissie Owens, Chair, Board of Pardons and Parol e
VI . Publ i c Testi nony
VI, Adj our n/ Recess
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M NUTES

SENATE COWM TTEE ON CRI M NAL JUSTI CE
Wednesday, March 10, 2004
1: 00 p. m
Capi tol Extension, Room E1.028

* Kk kk Kk

Pursuant to a notice posted in accordance with Senate Rule
11.18, a public hearing of the Senate Conmittee on Crimna
Justice was held on Wednesday, March 10, 2004, in the Capito
Ext ensi on, Room E1. 028, at Austin, Texas.

* Kk kk*k
MEMBERS PRESENT: MEMBERS ABSENT:
Senator John Whitmre Senat or John Carona
Senator Tommy Wi anms Senat or Juan Hi noj osa
Senator Rodney Ellis
Senator Steve QOgden

* Kk kk*k

The chair called the neeting to order at 1:20 p.m There being
a quorum present, the foll ow ng business was transacted:

The Chair laid out the proposed committee rules for
consideration. Senator Ellis noved the adoption of the
committee rules. There being no objection, it was so ordered.
The notion passed with 4 ayes, 0 nays, 0 present and not voting
and 2 absent.

The comrittee then heard invited testinmony on four Interim
charges. Charge 2 relating to the best practices for probation
and comunity supervision prograns, Charge 3 relating to the
managenment and organi zati onal structure of the Texas Depart nent
of Crimnal Justice, Charge 4 relating to the effectiveness of
current parole guideline policies and Charge 7 relating to
foreign citizens serving sentences in Texas prison's. Wtness's
testifying and registering on the Interimcharges are shown on
the attached list.

There being no further business, at 3:30 p.m Senator Witmre
noved that the Conmittee be adjourned. Wthout objection, it was
so ordered.

Senat or John Whitmre, Chair

Carl ey Rose, Clerk
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W TNESS LI ST

Crimnal Justice Conmittee
March 10, 2004 - 1:00P

Board of Pardon's and Parol e
ON: McEl roy, Laura General Counsel (Board of Pardon's
and Parole), Austin, TX

Crimnal Justice Data Analysis Teanf LBB
ON: Connol Iy, M chel e Manager (Legislative Budget
Board), Austin, TX
Newt on, John Assistant Director (Legislative Budget
Board), Austin, TX

Interim Charges 2 and 4
FOR: Del Ll ano, Ann (Anerican Civil Liberties Union of
Texas), Austin, TX

Par ol e Cui delines
ON: Gonzal ez, Juanita M Board Menber (Texas Board of
Pardon's and Parole), Gatesville, TX
Owens, Rissie Chair (Texas Board of Pardon's and
Parol e), Huntsville, TX

Texas Departnent of Crimnal Justice/lnterim Charge 2

Regi stering, but not testifying:

On: White, Bonita Director, Community Justice Asst. Div.
(Texas Departnent of Crimnal Justice),
Austin, TX

Texas Departnent of Crimnal Justice/lnterim Charges
ON: Johnson, Gary Executive Director (Texas Departnent
of Crimnal Justice), Huntsville, TX
Melton Crain, Christina Chairman (Texas Board of
Crimnal Justice), Dallas, TX

Regi stering, but not testifying:
On: Dret ke, Doug Correctional Institutions Director
(Texas Departnent of Crimnal Justice),
Huntsville, TX

Texas Departnent of Crimnal Justice/lnterim Charges/ MRS
On: Kifowit, Dee Director (Texas Departnment of Crim nal
Justice), Austin, TX

Transfer of |nnmates
ON: Lang, Daniel R Attorney (Habern O Neil Buckey),
Houston, TX
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SENATE
NOTI CE OF PUBLI C HEARI NG
COMW TTEE: Crim nal Justice
TIME & DATE: 9: 00AM Wednesday, April 28, 2004
PLACE: E1.016

CHAI R: Senator John Whitnire

l. Call to order

. Invited testinmny on Juvenile Justice issues in conmittee, charge 2
and programs to reduce underage drinking

I, Invited testinmony on charges 4 and 7
I V. Publ i c Testi nony

V. Adj our n/ Recess
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M NUTES

SENATE COWM TTEE ON CRI M NAL JUSTI CE
Wednesday, April 28, 2004
9:00 a.m
Capi tol Extension, Room E1.016

* Kk kk Kk

Pursuant to a notice posted in accordance with Senate Rule
11.18, a public hearing of the Senate Conmittee on Crimn nal
Justice was held on Wednesday, April 28, 2004, in the Capitol
Ext ensi on, Room E1.016, at Austin, Texas.

* Kk kk Kk

The chair called the neeting to order at 9:04 a.m The
foll owi ng busi ness was transact ed:

The comrittee heard invited and public testinony on Interim
charge two related to underage drinking and other comunity
supervi sion prograns. Wtnesses registering and testifying on
the topic are shown on the attached I|ist.

The comrittee heard invited and public testinony on Interim
charge 4 related to parole guidelines. Wtnesses registering
and testifying on the topic are shown on the attached list.

At 10: 32 Senator Seliger assuned the chair.

At 10: 35 Senator Whitmire resumed the chair.

There being no further business, at 10:40 a.m Senator Whitmre

noved that the Conmittee stand recessed subject to the call of
the chair. Wthout objection, it was so ordered.

Senat or John Whitmre, Chair

Carl ey Rose, Clerk
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Interim Charge 2
AGAI NST:

ON:

Interim Charge 4
ON:

W TNESS LI ST

Crimnal Justice Conmittee
April 28, 2004 - 9:00A

Lewis, Bill Public Policy Liaison (Mthers Against
Drunk Driving), Keller, TX

Fox, Jeannene (Texas Al coholic Beverage Conmi ssion),
Austin, TX

Harris, Dwi ght Executive Director (Texas Youth
Conmmi ssion), Austin, TX

Levins, PhD, Tracy |Interagency Rel ations Liaison
(Texas Youth Comm ssion), Austin, TX

Spriggs, Vicki (Texas Juvenile Probation
Conmmi ssion), Austin, TX

Steen, Alan Adm nstrator (Texas Al coholic Beverage
Conmmi ssion), Austin, TX

Wei zenbaum Jon Director of Covernnent Rel ations
(Texas Conmi ssion in Al cohol and Drug Abuse),
Austin, TX

Del Ll ano, Ann (Anerican Civil Liberties Union of
Texas), Austin, TX
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SENATE
NOTI CE OF PUBLI C HEARI NG
COMW TTEE: Crim nal Justice
TIME & DATE: 1:30PM Tuesday, August 24, 2004
PLACE: E1.016

CHAI R: Senator John Whitnire

The Senate Criminal Justice Commttee will hold a hearing on Tuesday,
August 24, 2004 at 1:30 pmin El.016.

The Comrittee will hear invited and public testinony on Charge 1 relating
to the study of identity theft and its effects, and the inpact of recent
| egi sl ati on addressing the issue. Make reconmendati ons for enhancing
Texas' ability to inplenment effective progranms to prevent identity theft.
Monitor federal legislation regarding identity theft to ensure that state
and federal |laws are conplenentary and make recomendati ons for

i mprovenents.

The Comrittee will hear invited and public testinony on charge 6 relating
to the review of the Crinme Victins Conpensation Fund. This includes state
and local conpetition, use in state agency nethods of finance, evaluation
of grant prograns, possible diversion of funds fromcrine victins as

a result of prior |legislation, and whether the Fund neets the objectives of
its authorizing |egislation.
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M NUTES

SENATE COWM TTEE ON CRI M NAL JUSTI CE
Tuesday, August 24, 2004
1:30 p. m
Capi tol Extension, Room E1.016

* Kk kk Kk

Pursuant to a notice posted in accordance with Senate Rule
11.18, a public hearing of the Senate Conmittee on Crimna
Justice was held on Tuesday, August 24, 2004, in the Capito
Ext ensi on, Room E1.016, at Austin, Texas.

* Kk kk*k
MEMBERS PRESENT: MEMBERS ABSENT:
Senator John Whitmre Senat or John Carona
Senator Steve QOgden Senator Rodney Ellis
Senator Tommy W Iianms Senat or Juan Hi noj osa
Senator Kel Seliger
* Kk kk*k

The chair called the neeting to order at 1:35 p.m The
foll owi ng busi ness was transact ed:

The Committee heard invited and public testinony on Interim
charge 1 relating to the study of Identity theft and the inpact
of recent legislation addressing the issue. Wtness's
testifying and registering on the Interimcharge are shown on
the attached witness list.

The Committee then heard invited and public testinony on Interim
charge 6 relating to the Crine Victinls Conpensati on Fund,

i ncludi ng state and | ocal conpetition, use in agency nethods of
finance, evaluation of grant prograns, possible diversion of
funds fromcrine victins as a result of prior |egislation, and
whet her the fund neets the objectives of its authorizing

| egislation. Wtness's registering and testifying on the
Interimcharge are shown on the attached witness |ist.

There being no further business, at 3:25 p.m Senator Wiitmre
noved that the Conmittee be recessed subject to the call of the
Chair. Wthout objection, it was so ordered.

Senat or John Whitmre, Chair

Carl ey Rose, Clerk
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Interim Charge 1
ON:

Regi steri ng, but

On:

Interim Charge 6
FOR:

ON:

W TNESS LI ST

Crimnal Justice Conmittee
August 24, 2004 - 1:30P

Brewer, John Assistant District Attorney (Harris
County District Attorneys Ofice), Houston,
TX

Carnona, Paul Chief, Consumer Protection Division
(Texas Attorney Ceneral), Austin, TX

El der, Frank Assistant Chief (Texas Departnent of
Public Safety), Austin, TX

Hefner, Scott Lieutenant, Crimnal |Investigation Div
(Texas Attorney Ceneral), Austin, TX

not testifying:
Sells, Robert Lieutenant (Departnent of Public
Safety), Austin, TX

Lewis, Bill Public Policy Liason (Mthers Against
Drunk Driving), Keller, TX

Cates, Sheryl Executive Director (Texas Council of
Fam |y Violence), Austin, TX

Key, Alicia Administrative Director (Ofice of Court
Admi nistration), Austin, TX

Li ppi ncott, Chris Public Affairs Director (Texas
Associ ati on Agai nst Sexual Assault), Austin,
TX

M Il holl and, Herman Director (Office of the Attorney
General), Austin, TX

Sarate, Sebastian Director, Victim Services (People
Agai nst Violent Crine), Austin, TX
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