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• A base level of total appropriations of $46.8 billion, supported by tax revenue not 
dedicated by the constitution, for FY 2006-2007; and 

• A limit of $52.1 billion of appropriations supported by tax revenue not dedicated 
by the constitution for the 2006-2007 biennium. 

 
The appropriation levels may be adjusted based on actual expenditures for the current 
biennium and the comptroller’s BRE. 
 
State Indebtedness 
 
Article III, Section 49-j, of the Texas Constitution, provides that the maximum annual 
debt service in any fiscal year on state debt payable from the GR fund may not exceed 
five percent of an amount equal to the average of the amount of GR fund revenues, 
excluding revenues constitutionally dedicated for purposes other than payment of state 
debt, for the three immediately preceding fiscal years.  Bonds and agreements initially 
required to be repaid from GR funds would be subject to the debt ceiling provision if GR 
funds were subsequently needed to repay the obligations. 
 
Revenue Options 
 
The governor, lieutenant governor, and speaker of the house have directed the 79th 
Legislature to consider changing the structure of funding public education as a priority 
issue.  With a goal of reducing local property taxes as the major source of revenue for 
funding public education and shifting to increased state funding, several revenue options 
may be considered to supplant a portion of the maintenance and operation portion of the 
local property tax levy, which raised $16.1 billion in FY 2005.  Following are a number 
of options available to the 79th Legislature to raise additional state revenues.  The 
ultimate fiscal implications of the possible alternatives will depend on a number of 
variables including the final language of the legislation passed, enforcement, taxpayer 
compliance, effective dates of legislation, and taxpayer discounts. 
 
Note:  All fiscal estimates have been provided by the Office of the Comptroller of Public 
Accounts. 
 
General Sales Tax 
 
There are two methods of increasing state revenues through the sales tax:  increasing the 
rate by some percentage above the current state rate of 6.25 percent or expanding the 
sales tax base.  These two methods may be exclusive of one another or may be combined.  
Additional state revenue could be generated simply by increasing the rate on those items 
and services currently subject to the state sales tax.  The comptroller estimates that for 
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every one percent increase in the sales tax rate on the current base, additional revenues of 
approximately $1.9 billion would be raised per year. 
 
Sales tax revenues can also be increased by expanding the base.  Generally, expanding 
the base involves repealing exemptions and/or adding those items and services that are 
currently excluded.  Exemptions are generally defined as protections on items that would 
be taxable except for specific provisions in the law.  Exclusions refer to those 
transactions that are not taxed because they fall outside the general legal definition of a 
taxable sale.  Texas law requires the comptroller to provide estimates on exemptions and 
exclusions prior to each regular legislative session.  
  
Motor Vehicle Sales Tax 
 
The comptroller estimates that increasing the motor vehicle sales tax by one percent 
above the current 6.25 percent will result in added revenues of approximately $393 
million per year. 
 
Tobacco Tax Increase 
 
Currently, Texas' cigarette tax is $0.41 cents per pack.  The 79th Legislature may 
consider the most common proposal of raising the cigarette tax rate by $1.00 per pack.  
The comptroller estimates that this would raise additional revenue of approximately $1.5 
billion per biennium.  In addition, proposals to increase taxes on cigars and smokeless 
tobacco products have been discussed.  The revenues raised on those items would depend 
on the percentage increase in the rate.  Also, additional tobacco revenue could be realized 
by requiring non-participating tobacco manufacturers to participate in the tobacco 
settlement with Texas. 
 
Business Taxes 
 
Texas taxes business activity through the franchise tax.  The Delaware sub-structure issue 
and the "Geoffrey Loophole" involve changes to the franchise tax to capture additional 
revenue.  The business activity tax (BAT), gross receipts tax, and payroll tax proposals 
deal with new business tax scenarios; if any one or a combination of the proposals were 
adopted it would most likely replace the current franchise tax. 
 
Delaware Sub-Structure Issue 
 
The Delaware sub-structure is a complicated corporate structure which includes limited 
partnerships as a vehicle for Texas companies to avoid paying the state franchise tax.  
This structure provides for the routing of income out of state and then back into Texas, 
tax-free.  Companies in Texas have inserted limited partnership into their corporate 
structures to avoid the franchise tax.  The comptroller estimates that closing the Delaware 
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sub-structure loophole would yield an average of approximately $300 million a year, but 
would have to be closed in conjunction with the "Geoffrey Loophole" described below. 
 
"Geoffrey Loophole" 
 
The "Geoffrey Loophole," named after the familiar giraffe mascot of Toys "R" Us, is a 
method used by companies to reduce their franchise tax liability by diverting money to an 
out-of-state sister company that holds rights to the use of trademarks and other 
intangibles by charging fees to the Texas company.  The comptroller estimates that 
closing the Geoffrey loophole would provide the state with approximately $130 million 
per year in available revenue, but would have to be closed in conjunction with the 
Delaware sub-structure loophole, described above. 
 
Business Activity Tax (BAT) 
 
While there is no single, uniform definition of a BAT, generally it is assumed that a BAT 
is the privilege of doing business in a state or earning income from within a state.  To 
many, the BAT structure refers to a tax structure that resembles the Michigan single 
business tax.  This type of tax is usually considered a "value-added" tax structure, defined 
as taxes levied on a service consumed or a benefit received principle.  The BAT could be 
assessed on the value-added by each company, incorporated or not, that does business in 
Texas.  The tax can be computed on gross receipts minus payments to other businesses, 
or as the sum of profits, depreciation, and employee compensation.  The comptroller 
estimates that a BAT, imposed at a rate of one percent, less certain exemptions, would 
generate approximately $3.2 billion in revenue per year.  (Note:  A BAT-style tax was 
proposed by then-Governor Bush in the introduced version of H.B. 4, 75th Regular 
Session.) 
 
Gross Receipts Tax 
 
A gross receipts tax would assess a fixed percentage on total business gross receipts.  The 
comptroller estimates that Texas businesses generate approximately $1 trillion per year in 
gross receipts. 
 
Payroll Tax 
 
A payroll tax could be used to generate state revenue by assessing a simple or variable 
percentage on total Texas' business gross payroll.  The tax could include a cap on the 
amount assessed per employee.  The comptroller estimates that the total Texas business 
payroll is approximately $300 billion per year. 
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Other Revenue Options 
 
State Property Tax 
 
A state property tax could be adopted in lieu of a designated amount of local property 
taxes assessed on business and residential property.  The rate and appraisal process would 
be determined by the legislature. 
 
Video Lottery Terminals (VLTs) 
 
The VLT proposal would allow for the installation of VLTs at 13 locations across the 
state, tied to pari-mutuel tracks and Indian reservations.  The most likely scenario would 
provide for owner-operated models. The comptroller estimates that upon full 
implementation of approximately four years, the state would realize approximately $1 
billion per year, assuming an estimated 35 percent state take. 
 
Catalog/Internet Sales 
 
The comptroller's office has estimated that Texas lost approximately $441 million in 
catalog and Internet sales tax for FY 2005.  The United States Congress would have to 
act to make these funds available to the states.  The estimates above are provided for 
informational purposes only. 
 
Economic Stabilization Fund (ESF) or "Rainy Day" Fund 
 
The ESF, or rainy day fund, is a funding source available for appropriation by the 
legislature.  Several provisions dictate the amounts deposited into the ESF. The 
legislature may appropriate amounts from the ESF at any time and for any purpose by a 
two-thirds vote of the members present in each house.  Discussions regarding changes to 
the ESF have included: instructing the comptroller to reduce, from available general 
revenue in the BRE, an amount equal to the amount appropriated from the ESF in the 
current biennium, and to transfer the corresponding amount back to the ESF in the 
current biennium to the extent that funds are available or the next biennium; changing the 
methodology by which the balance transfer is calculated to one-half of any positive 
balance in the general revenue account within the General Revenue Fund 0001, without 
regard to encumbrances; and encouraging the growth of the ESF to a minimum of five 
percent of the state's general revenue budget.  According to the comptroller, a $3 billion 
reserve would be equivalent to five percent of the current general revenue budget. 
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Tax Administration 
 
Taxpayer Records 
 
In an informal letter ruling from Texas Attorney General Greg Abbott, the comptroller 
has been instructed that taxability rulings and tax decision are public under Section 
552.025 (Tax Rulings and Opinions), Government Code.  This ruling reversed prior 
rulings to the effect that taxability rulings and tax decisions are protected in part under 
Section 111.006 (Confidentiality of Information) of the Texas Tax Code. 
 
Excess Refunds 
 
The 78th Legislature, Regular Session (General Appropriations Act, Fiscal Programs-
Comptroller of Public Accounts, Rider 11),  prohibited the comptroller from issuing tax 
refunds in excess of $250,000 to an individual or entity in the aggregate.  Current law 
provides that the legislature will have to appropriate funds for such refunds. 
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BUSINESS and COMMERCE 

 
Usury 
 
The Texas Constitution has long provided protection to debtors, beginning with 
homestead protection provisions in the constitution drafted by the founders of the 
Republic of Texas in 1836.  In 1960, voters approved a constitutional amendment 
which set a maximum consumer interest rate of 10 percent, in an effort to protect 
borrowers from usury, while permitting the legislature to set classes of loans for 
which the maximum rate may exceed 10 percent.  Only five states (Arkansas, 
California, Oklahoma, Tennessee, and Texas) address usury through their state 
constitution; most states regulate interest rates statutorily. 
 
As banking and credit transactions have become more complex, and the use of credit 
cards has become more widespread, many business people and regulators fear that 
Texas' consumer protection laws have become outdated and that their complexity 
impedes economic development. 
 
Federal law, particularly the doctrine of exportation, preempts many Texas statutes.  
The doctrine of exportation allows any interest rate permitted in a lending institution's 
state of domicile to be imported to Texas.  The experience of Texas consumers with 
the two most common types of credit accounts (i.e., charge accounts offered by 
department stores) and revolving accounts (i.e., credit cards), demonstrate this 
practice.  Most credit cards are now issued by banks domiciled in Delaware, South 
Dakota, and Oklahoma. Only two stores in Texas operate their own charge accounts; 
other stores affiliate their accounts with out-of-state banks and import those 
institutions' rates into Texas.   
 
The Independent Bankers Association of Texas and the Texas Bankers Association 
have testified before legislative committees that the state's usury laws and regulatory 
burden have decreased the willingness of Texas-based banks to issue credit cards and 
have hurt Texas banks by limiting their involvement in international banking.   
 
The legislature may act to loosen or abolish the state's usury provisions and to adopt 
the federal definition of "interest" to provide clarity and consistency. 
 
Unemployment Compensation 
 
The state's unemployment insurance (UI) program is overseen by the Texas Workforce 
Commission under Title 4, Subtitle A, Texas Labor Code (the Unemployment 
Compensation Act). 
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According to a report by the National Employment Law Project (The Texas 
Unemployment Insurance System: Barriers to Access for Low-Wage, Part-Time and 
Women Workers, 1999), Texas, at 22.3 percent, ranks eighth lowest among the states for 
the percentage of residents receiving unemployment compensation. 
 
The 78th Texas Legislature, Regular Session, enacted seven bills relating to 
unemployment compensation insurance, ranging from a measure mandating UI fraud 
detection and collection strategies to a measure adding a new subchapter to the Labor 
Code relating to the issuance of financial obligations for the unemployment 
compensation fund. 
 
Ongoing issues for the state's UI program include fully leveraging federal funds and 
strengthening the UI trust fund to recover unemployment benefit overpayments.  While 
the state has tools to compel businesses to pay amounts due the state, it lacks the means 
to compel individuals to repay excess or erroneous UI benefit payments.  
 
In addition, federal legislation passed in August 2004, by Congress requires states to 
close loopholes that now allow some employers to dodge UI taxes.  Through a practice 
called state unemployment tax act dumping (SUTA dumping), some employers have 
been able to lower their unemployment taxes by shifting their payrolls to a new 
corporation or by buying a different firm and using that company’s lower tax rate, thus 
"dumping" their original higher rate.  North Carolina, Arkansas, Maine, and Washington 
are among the states that have recently made it a felony criminal offense for any person 
to try to SUTA dump or for a tax advisor to help a company SUTA dump. 
 
An issue indirectly related to UI is that of worker training.  The state's Skills 
Development Fund, comprised of $12.5 million annually in general revenue, provides 
grants to business consortiums, in collaboration with community colleges, to help 
workers upgrade their skills in order to move into higher-level jobs, to train new workers, 
or to retrain unemployed workers.  Grant requests currently exceed available revenue by 
about a three-to-one ratio. 
 
The legislature may consider legislation to comply with federal mandates on SUTA 
dumping and to compel repayment of claim overpayments.  The legislature may also 
consider increasing the Skills Development Fund. 
 
S.B. 7 
 
Prior to 1999, the Public Utility Commission (PUC) was authorized to regulate the 
electricity market and ensure that only one electric energy provider served each area of 
the state.  The 76th Legislature enacted S.B. 7 to restructure the electric utility industry 
by deregulating the electricity generation market and permitting certain providers to 
compete for customers.  Effective in January 2002, retail customers (i.e., individuals, 
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small businesses, and large businesses) served by investor-owned utilities were able to 
choose their electricity provider.  Customers of electric cooperatives and municipally-
owned utilities that had not opted for customer choice were not eligible to choose an 
alternate provider. 
 
In order to provide protection to consumers during the transition to a deregulated market, 
S.B. 7 provided that all electric rates charged by investor-owned utilities were to be 
frozen from September 1, 1999, until January 1, 2002.  After January 1, 2002, consumers 
were to receive a six percent reduction in their rates, which then became the "price to 
beat" (PTB).  PTB is to serve as both a ceiling and a floor for electricity prices, acting as 
a floor from 2002 to 2005 and as a ceiling until 2007. 
 
S.B. 7 also set forth other consumer safeguards, including bans on unauthorized 
switching of electricity providers (known as "slamming") and unauthorized charges in 
electric bills ("cramming") and consumer education programs.  The bill also established a 
goal of 10 percent annual growth in demand for alternative energy efficiency programs. 
 
The Electric Reliability Council of Texas (ERCOT) was charged with administering the 
state's power grid, serving seven million customers and overseeing the operation of over 
78,000 megawatts of generation and 38,000 miles of transmission lines.  ERCOT serves 
approximately 85 percent of the state's electric load and 75 percent of the geographic land 
area in Texas. 
The past year has brought to light significant problems with the management of ERCOT, 
including inadequate personnel oversight; alleged criminal violations of contracting 
ethics; violations of ERCOT's Code of Conduct; and poor communications between 
ERCOT and the Public Utility Commission (PUC) and between ERCOT and the 
legislature. 
 
The legislature may consider proposals to recreate the current 17-member ERCOT board 
as an independent nine-member body appointed by the governor; implement claw-back 
provisions (mutually agreed upon provisions directing a company to repay a portion of 
incentives granted if they did not meet the performance standards set down) for 
residential and small commercial customers; restructure ERCOT management; and 
ensure that safety protocols are in place against terrorist threats. 
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Property and Casualty Insurance Reform and Mold Remediation Measures 
 
The 78th Legislature, Regular Session, enacted measures to reform the state's property 
and casualty insurance industry, alleviate rapidly increasing insurance rates, and regulate 
mold assessors and mold remediators (S.B. 14, S.B. 127, and H.B. 329).  
 
The Property and Casualty Insurance Legislative Oversight Committee (committee) was 
charged with monitoring the effects of this legislation on the homeowners insurance 
market.  Commissioner of Insurance Jose Montemayor has reported that rate reductions 
ordered by the Texas Department of Insurance (TDI) pursuant to S.B. 14 have been 
adopted by all except two companies.  Those companies, the two largest in the state, have 
resisted the TDI-ordered reductions and, in early November 2004, won a district court 
judgment that the procedures used by the state to order the reductions violated their right 
to due process. 
 
The state has appealed the ruling, and Governor Perry has warned insurers that he and the 
legislature will take further action to force rate reductions. 
 
Montemayor testified before the committee in October that while rates have been reduced 
for most homeowners, many homeowners have not seen a reduction in their premiums 
due to an inflationary spiral in new construction and increasing appraisal values of 
existing property.     
 
As part of the legislature's efforts to reduce homeowners' insurance rates, H.B. 329 
enacted Chapter 1958 (Mold Assessors and Remediators), Occupations Code, to regulate 
mold assessment and remediation activities.  The Texas Department of Health (now the 
Texas Department of State Health Services) was given regulatory authority and charged 
with establishing education, enforcement, and performance standards; levying license, 
registration, and examination fees; and conducting inspections, investigating complaints, 
and overseeing licensees. 
S.B. 127 set forth restrictions on the use of claims history for water damage to protect 
persons and property from being unfairly stigmatized in obtaining residential property 
insurance based on their filing of a water damage claim or claims under a residential 
property insurance policy.  The bill set forth provisions for the regulation of water 
damage claims handling procedures, authorized the commissioner of insurance to 
regulate certain aspects of water damage claims, and established provisions for the 
licensure and practice of public insurance adjustors regarding water damage claims. 
 
During hearings mandated by its oversight of the property and casualty insurance 
legislation, Senate Business and Commerce Committee members expressed concern that 
Texas might be at risk from multiple high wind storms, noting that Florida was hit by 
four hurricanes in the 2004 hurricane season.   
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The 79th Legislature may consider imposing additional penalties for insurers that do not 
comply with state-ordered rate reductions; adopting legislation to address wind exposure 
risk management; and adjusting credit scoring models.   
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BORDER AFFAIRS 

 
Border Security 
 
The Governor's Office of Texas Homeland Security (THS) addresses border issues 
related to homeland security and coordinates with federal agencies on homeland security 
programs.  The United States Visitor and Immigration Status Indicator Technology (US-
VISIT) program, a federal initiative, has generated controversy and raised concerns 
among the mayors of Brownsville, Laredo, and El Paso, along with residents, business 
owners, and civic leaders in those communities. 
 
To alleviate the problems of congestion, the downturn in tourism, and a loss of 
commercial revenue associated with increased border security checks, the time limit for 
visitors was recently increased from 72 hours to 30 days, but the 25-mile limit for 
international visitors under the US-VISIT program remained the same.  Border officials 
at Senate International Relations and Trade Committee (IRT) meetings voiced the need 
for parity so that travelers, personal and commercial, from Mexico are treated similarly to 
those who enter the United States from Canada.  While federal funds for the United 
States Border Patrol and inspection personnel, including customs officers, have been 
added, the 79th Texas Legislature may face funding issues related to the implementation 
of federal mandates associated with border security. 
 
Various state agencies, including the Texas Department of Public Safety (DPS) and the 
Texas Department of Transportation (TxDOT), face increased costs related to homeland 
security and other federal mandates. 
 
The legislature may address issues related to the use and distribution of federal funds and 
the development of a tracking system to ensure appropriate allocation and efficient use of 
such funds.  The legislature may also consider improvements in federal, state, and local 
shared communication networks that allow early detection and reporting of homeland 
security incidents, as well as new technologies and the costs to implement a statewide 
communication network.   
 
Border Environmental Affairs 
 
The Rio Grande River, water allocations, and air and water pollution along the border 
continue to be monitored by the legislature.  Federal funds allocated via the North 
American Development Bank (NADBank), the United States Environmental Protection 
Agency (EPA), and the Border Environment Infrastructure Fund (BEIF) have resulted in 
39 certified projects in Texas related to water and wastewater, solid waste, and water 
conservation.  The BEIF administers grants from other institutions that can be combined 
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with loans and guaranties to facilitate project financing in conjunction with EPA funds.  
The primary objective of BEIF is to assist communities in transitioning from subsidized 
projects to self-sustaining projects supported locally by user fees and other revenues.  
Only water and wastewater infrastructure projects located within 100 kilometers (62 
miles) of the United States-Mexico border will be considered for funding.  Projects must 
be certified by the Border Environment Cooperation Commission (BECC) and meet other 
criteria, including human health and ecological issues, community infrastructure, and 
priorities stressing funding availability.  
 
According to BECC, in addition to the 39 certified projects, an additional 23 Texas 
projects are underway.  The projects, those certified and under serious consideration, 
include potable water, wastewater, solid waste, and water conservation.  The lack of 
adequate funding for BEIF assistance has necessitated the prioritization of these 
programs, working with the EPA and the NADB and other stakeholders.  The emphasis 
will be on human health and the environmental impact along the border area. 
 
The 79th Legislature may consider funding an additional $1.5 billion for completion of 
these and other projects on the border.    
 
Imports/Exports 
 
H.B. 109, 78th Legislature, Regular Session, amended procedures under which licensed 
custom brokers operate to correct certain deficiencies and to ensure that the state properly 
collects the requisite taxes. The bill allowed the state to strengthen the system for 
validating export certification documents.  According to some border officials, the 
comptroller does not have the necessary personnel to continually audit both the Texas 
customs brokers who are licensed to prepare, issue, and/or sign validated export 
certifications forms or the department stores that receive these certifications.  The 79th 
Legislature may review the procedures for issuing and auditing export certifications so 
that sales tax revenues are not lost to the state. 
 
Colonias 
 
Nearly half a million people live in hundreds of "colonias" near the Texas-Mexico 
border. Colonias are subdivisions or neighborhoods that have substandard or no running 
water, sewers, electricity, or paved roads.  Over the past fifteen years, the Texas 
Legislature has attempted to address colonia issues, including placing restrictions on 
contracts for deed.  The Health and Human Services Commission (HHSC), began a 
colonias initiative in September 2000, based on a coordinated, interagency system of 
providing services and training to colonia residents which targets eleven colonias.  
 
Sixteen community resource centers (CRCs), located in selected colonias, serve as 
centers for service delivery and training. Texas A&M University also operates a program 
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of "promotoras," colonia residents who are employed by the CRCs who act as liaisons 
between the colonia residents and service providers.   
 
The 79th Legislature may consider issues relating to the continuation or expansion of the 
colonias initiative including expanding the volunteer coordinator program; expanding the 
partnership model to colonias that are less well-developed and continue to lack running 
water, sewage systems, paved roads, and other services for a safe and healthy living 
environment; reconfiguring promotoras to enable them to reach residents of colonias that 
lack CRCs; expanding CRCs participation in food bank activities and transportation 
services;  addressing access to medical services for residents who lack insurance or the 
ability to pay; and refining mechanisms to aid residents in applying for state and federal 
assistance programs.  
 
The 79th Legislature may also consider issues relating to establishing stable funding 
sources for promotoras and other colonias initiatives. 
 
The 77th Legislature authorized the issuance of $175 million in bonds and notes to pave 
roads for colonias.  To date, TxDOT has issued two $50 million program calls.  The 79th 
Legislature may consider additional funding for transportation infrastructure needs in 
colonias. 
 
Border Health 
 
Issues that significantly affect the health of individuals and communities in the border 
region include access to primary care or basic health care services; cancer mortality rates; 
the mortality and incidence of diabetes; reducing obesity rates, particularly among 
children; environmental health; immunization coverage for young children, as well as 
reducing the incidence of hepatitis and tuberculosis; and reducing infant mortality due to 
congenital defects, and improving prenatal care and teenage pregnancy rates.  
 
The Texas Department of Health (now the Texas Department of State Health Services) 
established an Office of Border Health in Laredo, El Paso, Uvalde, and Harlingen to give 
increased attention to the unique health problems of border communities and their 
citizens. 
 
Given the rapid population growth along the border and the infrastructure needs in this 
area, the 79th Legislature may review means through which border health issues can be 
addressed.  Issues that may be addressed include identifying and implementing best 
practices in the recruitment and retention of students in health care programs that target 
practice in rural and border areas; establishing a program to encourage the training, 
recruitment, and retention of health care professionals and practitioners in health 
professional shortage areas in the border region; establishing pilot programs to provide 
mentoring opportunities in health science technology and related courses for secondary 
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school students in the border region; establishing science instruction programs for 
students in underserved areas; establishing grant or loan repayment assistance programs 
to encourage health care practitioners to relocate or establish practices in the border 
region; and establishing research programs in the border region that focus on health 
issues such as asthma, obesity in children, and diabetes. 
 



ISSUES FACING THE 79TH TEXAS LEGISLATURE 

 
 

Senate Research Center     19

 
HEALTH AND HUMAN SERVICES 

 
Childhood Immunizations  
 
Raising immunization levels for Texas children and the elderly is one of the highest 
priorities for the Department of State Health Services (DSHS).  According to the 2003 
National Immunization Survey (NIS), 78.1 percent of Texas children, ages 19 months 
through 35 months, were fully vaccinated.  Although this is the highest level Texas has 
ever achieved, the state ranks 41st among the 50 states. 
 
Texas was one of only two states that passed laws in 2003 to change immunization 
exemptions. Meningitis and immunizations for college students continue to be a hot 
topic, as does the inclusion of Hepatitis A and B immunizations as a public school 
requirement.  State legislatures across the nation have addressed public health threats 
with legislation regarding smallpox and first respondent vaccinations.  
 
Although childhood immunizations are considered one of the most successful public 
health interventions of the last century, high prices and liability issues remain a concern.  
According to the National Conference of State Legislatures, the recommended childhood 
immunization schedule, which includes more than 20 shots during the first two years of a 
child's life, costs $750 per child for private providers to buy the vaccines.  While the 
costs are less for public providers and states cover only five percent of the total costs, 
states like Texas that have rapidly growing child populations are facing increasing costs 
because federal programs do not cover all children, so the state must supplement these 
funds.   
 
The federal Vaccines for Children Program (VFC) provides free vaccines for children 
who are uninsured, Medicaid-eligible, underinsured (if receiving immunizations in a 
federally qualified health center or rural health clinic), Native American or Alaska 
Native.  Section 317 is another federal program administered by the Centers for Disease 
Control (CDC) and provides grants to states and territories, commonwealth trusts, and 
cities for vaccine purchase and outreach and disease surveillance programs.   
 
The National Vaccine Advisory Committee (NVAC) has identified several key barriers to 
timely vaccinations, including poverty, lack of insurance or being underinsured, and the 
knowledge, beliefs, and attitudes of parents.  NVAC also recognized that certain provider 
practices contribute to under-vaccination including lack of notification or recall systems, 
inability to track and identify under-vaccinated children, and failure to adequately assess 
immunization status at all visits. 
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Vaccine schedules and recommendations are increasingly complex, and state officials 
and legislators must find ways to balance the need to protect public health, provide 
sufficient resources to provide access to the recommended vaccines, and address the 
concerns of citizens who object to immunization mandates.   
 
During the 79th legislative session, legislators may address immunization-related 
legislation on topics including increasing or decreasing the exemptions;  modifying the 
state's registry; long-term care mandates; funding; insurance mandates; meningitis and 
smallpox; and school-aged vaccination requirements.   
 
Clinical Trials 
 
Research studies on human patients to test the safety and effectiveness of new treatments, 
also called clinical trials, offer patients access to potentially life-saving new drugs.  Such 
trials have been particularly useful in developing treatments for diseases like cancer 
where, for example, 60 percent of all children with cancer are enrolled in some kind of 
clinical trial.   
 
Generally, the health care related costs in a clinical trial (for tests, drugs, and any related 
research activity) are covered by the trial sponsor, usually a pharmaceutical company or a 
research entity such as the National Cancer Institute.  Private health insurance coverage 
may or may not cover associated costs for routine patient care, such as doctor visits, tests, 
and x-rays.   
 
Clinical trials may represent an important therapeutic option for patients and an essential 
tool in advancing medical knowledge.  Lack of insurance coverage may be a barrier to 
patients who might otherwise participate; however, additional insurance costs, like other 
mandated benefits and services, may result in higher insurance premium rates.    
 
Twenty-one states have passed legislation, issued state requirements, or entered into 
agreements that require health plans to cover the costs of routine medical care for patients 
who are participants in clinical trials. 
 
The 79th Legislature may consider issues relating to clinical trials and health insurance 
coverage for persons participating in such trials. 
 
Methamphetamine Laboratories Along the Texas/Oklahoma Border  
 
Methamphetamine abuse is a serious and growing problem throughout the United States. 
Methamphetamine is a highly addictive central nervous system stimulant that is easily 
produced in home laboratories using inexpensive, over-the-counter ingredients, especially 
pseudoephedrine and ephedrine products.  Initially, it was prescribed for weight loss or 
used to help people stay alert, and while those uses continue, its abuse has become a 
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growing problem.  According to the 2001 National Household Survey on Drug Abuse, 
4.3 percent of the United States population (9.6 million people) reported trying 
methamphetamine at least once, with the highest usage rates among the 18-to-25-year-old 
age group. 
 
Law enforcement agencies have focused on the illegal production, trafficking, and 
distribution of methamphetamine.  Methamphetamine labs also pose a health threat to 
people who are exposed to them, especially children.  In addition to the dangers of 
exposing children to the precursor chemicals and the vapors from mixing and boiling 
these products, methamphetamine-addicted parents may be abusive toward and neglectful 
of their children.  Children from these homes may experience psychological and 
emotional trauma from interaction with law enforcement, and from displacement from 
their homes into foster care if their parents enter the criminal justice system.  
 
Methamphetamine has toxic effects and the damaging effects of long-term 
methamphetamine abuse include addiction, anxiety, violent behavior, insomnia, and 
confusion.  Chronic abusers can also display a number of psychotic features, including 
auditory hallucinations, paranoia, delusions, mood disturbances, and suicidal as well as 
homicidal thoughts.  Like other needle injecting drugs, there is also the potential for HIV 
and Hepatitis B and Hepatitis C transmission.  Although the physical manifestations of a 
withdrawal for a chronic user are not as visible as with other addictive drugs, more severe 
psychological symptoms can occur when use is stopped.  
 
Fetal exposure to methamphetamine during pregnancy can result in increased rates of 
premature delivery, prenatal complications, and altered neonatal behavioral patterns, such 
as extreme irritability and abnormal reflexes.  
 
Unlike many other illicit drugs, methamphetamine is not usually bought and sold on the 
streets. Methamphetamine sales are typically less visible exchanges prearranged by 
"networking" with producers.  Due to the availability of the precursors and the ease of 
obtaining recipes and supplies from the Internet, many users simply make their own 
product at home.  Uncertainty about the drug's sources and the pharmacological agents 
used to produce it make it extremely difficult to determine its toxicity and resulting 
symptoms and consequences. 
 
The processes and chemicals used are readily available, inexpensive materials.  The one 
ingredient that methamphetamine labs must use is ephedrine or pseudoephedrine, an 
ingredient common to over-the-counter cold remedies.  Several states have passed 
legislation requiring such products to be sold in certain formulations such as liquids or 
geltabs to discourage such illicit use, or have passed laws that restrict access by placing 
such products in pharmacies or behind counters and limiting the quantities that a person 
can purchase. 
 



ISSUES FACING THE 79TH TEXAS LEGISLATURE 

 
 

Senate Research Center     22

During the 79th Legislature, Texas lawmakers may address issues including increased 
penalties associated with the production, trafficking, and distribution of 
methamphetamines; the prevention and treatment of methamphetamine abuse; and the 
costs associated with these issues.  Legislators may also address whether 
methamphetamine addiction treatment programs will be eligible for reimbursement under 
state assistance programs and at what rate; and whether state-funded clinics will provide 
such treatment.  Legislators may also address issues relating to restricting the sale of and 
access to certain products, such as over-the-counter cold medications containing 
psuedoephedrine, which are used in the manufacturing of methamphetamines. 
 
Medicare Prescription Drugs and the Impact on Medicaid  
 
Prescription drugs are an essential component of health care for millions of Americans 
and while prescriptions are a relatively small share of overall health care spending—an 
estimated 11 percent—they are a key driver of health care costs, growing almost twice as 
fast as all other health services in recent years.  Due to the rapid growth of drug costs and 
the fact that a significant portion of the population lacks insurance to cover such costs, 
prescription drugs and the pharmaceutical industry have come under increasing public 
scrutiny.  
 
Older Americans, who represent only 15 percent of the United States population, account 
for nearly 40 percent of total spending on prescription drugs.  Disabled persons and older 
Americans, who use a disproportionate share of prescription drugs, are less likely to have 
coverage than younger, healthier people.  Since Medicare, prior to 2003, generally did 
not cover outpatient pharmaceutical costs, state Medicaid programs often filled the void.   
 
During the past decade, as health care costs increased at a rapid pace and states began 
experiencing budgetary crises, escalating drug costs began placing additional stress on 
public and private insurance programs, and exacerbated the growth in state Medicaid 
spending. States began to introduce various methods of controlling prescription costs 
such as formularies, requiring generic rather than brand name drugs, tiered copayments, 
and prescription limits.  
 
The Medicare Prescription Drug, Improvement, and Modernization Act of 2003 (MMA), 
Public Law 108-173, was passed by the United States House of Representatives on 
November 22 and by the Senate on November 25 and was signed into law by President 
Bush on December 8, 2003.  The MMA creates a new prescription drug benefit as Part D 
of Medicare.  The new prescription drug benefit will begin in January 2006; until then, 
interim Medicare drug discount card and transitional assistance programs are in place.  
 
Under the MMA, there are significant changes that will affect state Medicaid programs 
and budgets.   
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Beginning in June 2004 and ending in January 2006, Medicare beneficiaries will have 
access to Medicare-approved drug discount cards, estimated to produce an overall 
savings of five to 10 percent.  No minimum discount is required under the MMA, and 
enrollees can sign up for only one drug discount card per year.  For beneficiaries who do 
not have private insurance or Medicaid drug coverage and whose income is below 135 
percent of the federal poverty level (FPL) (for 2004, that income level is $12,569 per year 
per individual; $16,862 per year per couple), the government will pay up to $600 per year 
for drug-related expenses in 2004 and 2005 and will cover the cost of the annual 
enrollment fee.  Unused balances will carry forward to the next year.  Benefits must be 
coordinated with other state assistance programs.   
 
Discount card programs must meet specific requirements and are authorized to charge an 
annual enrollment fee.  Card programs cannot serve only a portion of a state, and 
beneficiaries must have a choice of at least two card programs but can enroll in only one 
program at a time.  Changing of card programs is not permitted during a twelve-month 
enrollment cycle, except under certain special circumstances.  Card sponsors must pass 
on to card enrollees negotiated prices on covered drugs and disclose to the United States 
Department of Health and Human Services (DHHS) the extent to which negotiated prices 
are passed through to enrollees.  
 
Beginning in January 2006, Medicare will pay for outpatient prescription drugs through 
private plans.  Beneficiaries are authorized to remain in the traditional fee-for-service 
program and enroll separately in private prescription drug plans (PDPs), or enroll in 
integrated Medicare Advantage (MA) plans for all Medicare-covered benefits, including 
prescription drugs.   
 
Under the standard benefit, beneficiaries in 2006 will:  
 

• Pay the first $250 in drug costs (deductible); 
• Pay 25 percent of total drug costs between $250 and $2,250;  
• Pay 100 percent of total drug costs between $2,250 and $5,100 (the so-called 

$2,850 " benefit gap"), equivalent to $3,600 out-of-pocket; and 
• Pay the greater of $2 for generics, $5 for brand drugs, or 5 percent coinsurance 

after reaching the $3,600 out-of-pocket limit ($5,100 catastrophic threshold). 
  

Beneficiaries will pay an estimated $25-$40 per month premium for basic drug coverage 
in 2006 although it is anticipated that premiums will vary among plans, in addition to the 
Medicare Part B premium.  Plans are authorized to offer supplemental benefits for an 
additional premium.  
 
Plans are permitted to offer an actuarially equivalent alternative benefit design provided 
the alternative plan does not increase the Part D deductible or out-of-pocket limit. Plans 
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are required to cover drugs in each therapeutic class or category, but they are authorized 
to establish preferred drug lists, create preferred provider pharmacy networks, and offer 
reduced beneficiary cost-sharing for drugs dispensed by such pharmacies.  
 
Additional assistance will be available to Medicare beneficiaries who qualify based on 
low incomes and limited assets. Low-income beneficiaries will have to meet both an 
income and an asset test to receive assistance for the first time in Medicare.  
 
In 2006, beneficiaries who are eligible for full Medicaid benefits—an estimated 6.3 
million dual eligibles (Medicare beneficiaries who also qualify for Medicaid because they 
are impoverished and/or have extensive health care needs), nationally—will begin to 
receive drug benefits under Medicare rather than Medicaid.  The dual eligibles will pay 
no premiums or deductibles, and no drug costs above the out-of-pocket threshold.  
 
Beneficiaries with incomes below certain thresholds may be eligible for a premium 
subsidy for basic coverage in their region but may be required to pay copayments and 
cost-sharing based on their income and assets. 
 
In 2006, the new prescription drug benefit will also result in changes for those who 
currently supplement Medicare from other sources.  Medicare Advantage plans, 
employers that elect to provide prescription drug benefits comparable to Part D, and 
Medigap plan insurers will also be affected.     
 
Medicaid, which provides supplemental coverage for certain Medicare beneficiaries, will 
no longer offer drug coverage to dual eligibles; they will have to enroll in Part D plans 
for prescription drug benefits.  The MMA requires states to pay Medicare a portion of the 
aggregate amount the states would have spent on prescription drugs for dual eligibles, 
resulting in an $88.5 billion clawback between 2006 and 2013.  States are required to use 
only state dollars, not federal Medicaid matching funds, to assist beneficiaries with cost-
sharing or to cover drugs that are not on a Part D plan’s formulary.  
 
Currently, there are 2,392,000 Medicare beneficiaries in Texas, 592,000 of whom have 
no prescription drug coverage.  CMS estimates that 497,000 beneficiaries in Texas are 
currently eligible to participate in the Transitional Assistance Program, and that some 
323,000 in Texas will actually participate.  Texas' projected Medicare-eligibles 
population in 2006 is 2,478,000, of whom 680,000 are projected to be potentially eligible 
for the Part D low income subsidy.  Texas has an estimated 311,562 full dual eligible 
clients and 153,540 non-full dual eligible clients.  
 
In Texas, full dual eligibles are entitled to Medicaid benefits that Medicare does not 
cover, including Medicaid drug coverage and benefits for low-income aged and disabled 
individuals in community waiver programs, nursing homes, and state schools.  These 
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individuals are not eligible for participation in the Medicare drug discount card program, 
but will be eligible for Part D benefits in 2006. 
 
Beneficiaries classified as other dual eligibles are eligible only for Medicaid payments for 
Medicare premiums, deductibles, and coinsurance for Medicare services, but are not 
entitled to actual Medicaid services.  These individuals will be eligible for both the 
discount card program in 2004 and the Part D benefit in 2006. 
 
Medicare assumes financial responsibility for drug coverage for the Medicaid full dual 
eligible population in January 2006, at which time Texas must discontinue Medicaid drug 
coverage for this population.  After December 2005, there will be no federal Medicaid 
funding for Part D-covered drugs for full dual eligibles.  This population will be 
automatically enrolled in a selected plan if they do not choose a Part D plan. 
 
Texas, like other states, will be required to make monthly maintenance of effort (MOE) 
payments or clawback payments to Medicare based on an estimate of what the state 
would have paid for pharmacy benefits.  The clawback factor will be 90 percent in 2006 
and will be gradually phased down to 75 percent by 2015.   
 
The state’s role in the Medicare Part D program is largely administrative; however, there 
are significant policy implications.  Texas will be responsible for converting dual eligible 
clients from Medicaid to Medicare drug coverage in 2006 and making the required 
monthly MOE payments.  With respect to the Part D low income subsidy, again effective 
in 2006, Texas will be responsible for determining eligibility for the low income subsidy 
for Medicare drug benefit with a 50 percent federal match. 
 
States are required to check low income subsidy applicants for Medicaid eligibility which 
may increase the Texas Medicaid-eligible aged and disabled caseloads vis-à-vis a 
recruitment effect like that experienced in the state's Children's Health Insurance 
Program.  If an applicant is determined to be eligible, the state must enroll the individual 
in the state Medicaid program. 
 
In addition to the potential caseload growth in Medicaid, Texas will face a number of 
budget issues related to the Medicare Part D benefit.  Although the federal government 
will be responsible for the actual enrollment of beneficiaries, Texas likely will face 
automation costs related to eligibility determination given the complex eligibility criteria 
and process required under the MMA and staffing costs related to both eligibility 
determinations and appeals arising from such.  The application process for the Medicare 
low income subsidy must work with Texas' Medicaid eligibility system (TIERS). 
 
Texas could also incur higher costs related to institutional care if changes in 
pharmaceutical utilization result in health complications. 
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During the 79th Legislature, Texas lawmakers will likely address issues relating to 
modification of Texas' pharmaceutical assistance efforts in response to the MMA.   
 
Federally Qualified Health Centers  
 
A Federally Qualified Health Center (FQHC) is a federal designation from the 
Department of State Health Services (DSHS) and the Center for Medicare and Medicaid 
Services (CMS) that is assigned to private non-profit or public health care organizations 
that serve predominantly uninsured or medically underserved populations.  FQHCs 
deliver preventive and primary care to patients regardless of their ability to pay and 
charges for health care services are set on a sliding scale according to income.  FQHCs 
are located in or serve a federally designated medically underserved area or population 
(MUA or MUP).   
 
FQHCs operate under a consumer board of directors governance structure, and provide 
comprehensive primary health, oral, and mental health/substance abuse services.  FQHCs 
must comply with state and federal regulations. 
 
FQHCs have been instrumental in promoting the eligibility determination and retention 
of eligible populations on Medicaid and the Children's Health Insurance Program as well 
as eliminating barriers to enrollment in these health insurance programs. FQHCs have 
also worked to expand existing health care services and increase access to health care for 
underserved areas of the state.  
 
Some believe that health centers are cost effective because they improve access to 
primary care for the uninsured and reduce emergency room visits and hospital stays, 
particularly in rural and underserved areas.  Expanding the capacity of FQHCs could help 
to reduce unmet needs, especially among the uninsured, by providing timely preventive 
care and lowering hospital and emergency room use.   
 
State budget cuts in recent years have negatively impacted the FQHCs.  According to a 
national survey of FQHCs, health centers facing the worst fiscal pressures are located in: 
California, Colorado, Massachusetts, Missouri, New York, Pennsylvania, and Texas. 
 
The 78th Texas Legislature created the FQHC Incubator Program, which is administered 
by DSHS. The purpose of the Incubator Program is to strategically position clinics to 
qualify as a FQHC or as an FQHC look-alike.   Incubator grants ended after August 31, 
2004, for awards in the first year of the program and will end August 31, 2005, for 
awards in the second year of the program.   DSHS will work with grantees to ensure that 
appropriate strategic steps are taken to secure long-term sustainability for the grantees.  
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During the 79th Legislature, lawmakers may face issues relating to FQHCs, including 
expanding the size of the health center program and stabilizing funding for existing 
health centers.    
 
Costs of Diabetes in Texas  
 
Diabetes is a chronic, incurable disease that is among the leading causes of amputations, 
blindness, and death among Texans.  Diabetes is the body's inability to convert to energy 
the sugar found in the bloodstream.  When blood sugar levels are consistently high, they 
can cause permanent or fatal damage to internal organs, and to the circulatory and 
nervous systems. That damage, if not aggressively treated and controlled, commonly 
leads to blindness, kidney failure, amputations, heart disease, strokes, and death. 
 
Persons with diabetes experience elevated risks of a variety of other illnesses—including 
circulatory, visual, neurological, renal, and skin disorders—relative to their nondiabetic 
peers. Previous estimates of the economic burden of diabetes, however, have not taken 
this related morbidity and mortality into account and have therefore underestimated the 
cost to the nation due to this disease.      
 
Diabetes disproportionately affects minority populations and is increasingly affecting 
children.  Medical experts caution that the complications of diabetes may also begin to 
occur at earlier ages if children with Type II diabetes are not properly diagnosed and 
treated.  The most likely explanation for the rapid increase in Type II diabetes among 
children in Texas is the increase in overweight children and corresponding decrease in 
physical activity.  More than three-fourths of children diagnosed with Type II diabetes 
have a close relative with Type II diabetes, and tend to be obese or overweight; of 
African, Hispanic, Asian, or Native American descent; over 10 years of age; and in 
middle to late puberty. They typically have low levels of physical activity. 
 
Although the legislature has in previous sessions enacted laws to address physical activity 
and meals served in the state's public schools, the 79th Legislature will likely address 
additional facets of diabetes identification, care, and treatment, especially in young 
Texans.   Comprehensive community-based initiatives focusing on obesity and Type II 
diabetes in children and adolescents, programs to increase physical activity and improve 
nutrition among children, funding for such programs, health insurance coverage for 
programs dealing with obesity and overweight, and increasing public and health 
professional awareness of Type II diabetes are among the issues that may be addressed. 
 
Corneal Tissue Transplantation Without Prior Consent  
 
The issue of organ donation and the procedures whereby a person declares his or her 
wishes in this area have been the subject of some debate for several legislative sessions. 
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Under Chapter 692 (Texas Anatomical Gift Act), Health and Safety Code, a person can 
legally express his or her intent to make a donation through a will or through a donor card 
called a "Declaration of Anatomical Gift."  The removal of donated organs usually takes 
place at the hospital shortly after a donor’s death; under some circumstances, other 
tissues may be removed at the time of autopsy or in the coroner’s office.    
 
When a person dies in a hospital, a trained medical professional will approach the family 
to request the donation. If a person never signed a donor card, then someone in the family 
can give written legal permission for a donation. Texas law grants this decision to family 
members in order of priority: first, the surviving spouse; second, the decedent’s adult 
children; third, either of the decedent’s parents; fourth, an adult brother or sister; fifth, a 
court appointed guardian (if any); and sixth, anyone else legally authorized to dispose of 
the body. 
 
If permission comes from a family member and there are other family members of the 
same or a higher priority, then an effort must be made to contact those people and make 
them aware of the proposed gift.  The law prohibits the donation if the decedent ever 
expressed opposition to making an anatomical gift. 
 
Corneal tissues are a special exception. The cornea plays a crucial role in vision, and 
there are no artificial equivalents to replace a damaged or diseased cornea.  Under Texas 
law, corneal tissue can be removed without the knowledge of or consent from the next of 
kin. 
 
Texas law allows the removal of corneal tissue without the family's consent if the donor 
died under circumstances requiring an inquest by the justice of the peace or medical 
examiner; no objection by a close family member is known to the justice of the peace or 
medical examiner; the removal of the corneal tissue will not interfere with a subsequent 
investigation or autopsy, and will not alter the decedent's facial appearance; and the 
justice of the peace or medical examiner authorizes the removal.   
 
The cornea removal law applies only to deaths that are required to be investigated by a 
medical examiner or justice of the peace, such as homicides, suicides, accidents, those of 
unknown cause, and those that occur within 24 hours after admission to a hospital.  Most 
deaths do not have to be investigated and in those cases, an eye bank must obtain consent 
from the donor or family. 
  
A separate state law allows a medical examiner to permit removal of the heart, lung, and 
other organs and tissues if the family cannot be contacted within four hours after death, 
but that provision is less commonly used.  
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The corneal tissue exception has generated a number of legal actions, and medical 
examiners, justices of the peace, and eye banks around the state take varying approaches 
to the cornea removal law.   
 
During the 78th Legislature, several bills were filed, but did not pass, that attempted to 
clarify the procedures regarding corneal tissue donation and transplant.  For example, 
H.B. 290, by Representative Garnet Coleman, would have required that a justice of the 
peace or medical examiner permit the removal of corneal tissue only if prior consent was 
obtained from a decedent or a person authorized to give such consent.  H.B. 2111, by 
Representative Mark Homer, would have established presumed consent to human organ 
donation, meaning that it would be assumed that an adult has agreed to be an organ donor 
unless that adult has officially recorded his or her desire not to donate.  
 
Concerns have also been raised regarding the lack of public education efforts regarding 
the state's consent laws.  Although hospitals in Texas are required by state law to develop 
a protocol for identifying potential organ and tissue donors and to make those protocols 
available to the public, they are not required to address the corneal exception.  
 
Similar consent laws are in effect in nine other states.  In six states, cornea removal is 
allowed without consent if a "reasonable" effort to contact relatives is made.  
 
American Medical Association (AMA) policy supports the concept of "mandated 
choice," in which individuals are required to express their organ-donation preference 
while renewing a driver's license, file income tax forms, or perform some other task 
mandated by the state.  By requiring that an active decision regarding donation be made, 
the reluctance of individuals to contemplate the disposition of their bodies after death 
might be overcome and individual autonomy would be protected.  Mandated choice 
requires that the decision be made by the individual donor, not by a surrogate.  Thus, the 
individual's preferences would be known and the need for decisions by the family that 
may not accurately reflect the individual's preferences would be reduced or eliminated.  
 
The 79th Legislature will likely revisit the ethical and consent issues related to organ 
donation decisions, including presumed consent, mandated choice, and the appropriate 
role of the family in organ donation. 
 
Impact of Drug and Alcohol Abuse by Pregnant Women on the Unborn 
 
There is growing concern throughout our nation about the problems associated with 
alcohol and other drug use by pregnant women.  According to a National Survey on Drug 
Use and Health, 5.5 percent of women surveyed reported using illicit drugs while they 
were pregnant, 18.8 percent reported using alcohol, and 20.4 percent reported using 
tobacco.  The cost of alcohol, tobacco, and drug use during pregnancy is high in both 
human and economic terms.  Identifying alcohol abuse among pregnant women may be 
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difficult for a variety of reasons including: lack of routine prenatal screening for alcohol 
abuse; reluctance to self-report  alcohol abuse to prenatal care providers; mixed messages 
from some prenatal care providers who advise patients that moderate alcohol use is safe; 
and underestimating the amount of alcohol being consumed. 
 
Substance use during pregnancy is of special concern since it places both the woman and 
the fetus at risk of complications of pregnancy and delivery, such as premature labor, 
premature delivery, toxemia of pregnancy, and stillbirth delivery. In addition, various 
types of adverse outcomes for infants have been associated with substance abuse during 
pregnancy, including fetal alcohol syndrome, intrauterine growth retardation, premature 
birth, major congenital anomalies, and sudden infant death syndrome. 
 
Continued substance use or abuse by a woman after a delivery may adversely impact the 
health and development of the baby since high levels of substance use may impair the 
woman's ability to parent effectively.  
 
Lawmakers must balance a woman's right to bodily integrity with society's interest in 
ensuring healthy pregnancies and assess whether punitive approaches will foster or 
hinder healthy outcomes for both the woman and her child.  Some states have attempted 
to criminalize prenatal drug use or treat it as grounds for terminating parental rights, 
while others have placed a priority on making drug treatment more readily available to 
pregnant women.  Other states have expanded their child welfare laws to address prenatal 
drug exposure treating it as a matter of civil rather than criminal law.  In those states, a 
child born exposed to drugs is presumed to be abused or neglected, or the laws provide 
that positive results from newborn toxicology screenings constitute evidence of child 
abuse or neglect and provide grounds for removal of the infant from the mother's custody 
and possible termination of parental rights. 
 
Additionally, some states require health care professionals to report or test for prenatal 
drug exposure—information that the state may use as evidence in child welfare 
proceedings.  Three states have enacted laws authorizing the civil commitment of women 
who use drugs during pregnancy.  Some states have elected to use nonpunitive 
approaches by creating and funding treatment programs for this population or by giving 
pregnant women priority access to treatment. 
 
Attorney General Greg Abbott has been asked whether S.B. 319, 78th Legislature, 
Regular Session, is appropriately being invoked to require physicians to report pregnant 
patients who are using or have used controlled substances during their pregnancy to local 
law enforcement agencies or to the Department of Protective and Regulatory Services.  
The issue of whether S.B. 319 amended provisions governing physician/patient 
confidentiality or child abuse reporting has also been raised.    
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The 79th Legislature will likely address issues relating to substance use and abuse during 
pregnancy, including the criminalization of such behavior, treatment for substance 
abusing pregnant women and their children, and privacy and confidentiality issues. 
 
Electronic Transactions in Health Care  
 
The need to expedite pre-authorizations for medical procedures and services, and to 
increase the efficiency of claims processing so that medical providers are paid once 
procedures are pre-authorized and performed, continue to be important  issues in health 
and human services.  Administrative costs associated with processing health care claims 
also remain an issue. 
 
Some have advocated federal legislation to promote universal adoption of electronic 
medical records and the development of standards for such software and incentives for its 
use to reduce medical errors, provide doctors with up-to-date patient histories, and 
provide immediate access to information on best practices and new clinical guidelines.  
Electronic records could also facilitate quality measurement and improvement, reduce 
paperwork, and streamline health transactions where a patient's medical records could be 
shared electronically among doctors and other health care professionals.  
 
Currently, about 13 percent of hospitals and 14 to 28 percent of physician practices are 
using some form of electronic medical records.  A survey by the Commonwealth Fund 
reports that adoption of and receptivity to health information technology among solo 
practices and small groups lags significantly behind large group practices.  Physician 
groups have also expressed concern about the costs associated with electronic medical 
records. 
 
The federal government, in partnership with the Foundation for eHealth Initiative, has 
provided funds for nine community demonstrations and has issued grants for five state-
level demonstrations of electronic health records programs.  The Harvard Center for 
Information Technology Leadership estimates that the total public and private cost of 
building a standards-based national health information infrastructure will be $276 billion 
over 10 years.  Advanced ambulatory electronic health records cost about $29,000 per 
physician. 
 
As mandated by the Health Insurance Portability and Accountability Act (HIPAA), 
physicians filing electronic claims with Medicare were scheduled to be using a standard 
format as of October 16, 2003.  At that time, the Centers for Medicare and Medicaid 
Services (CMS) implemented a contingency plan allowing physicians to continue 
submitting noncompliant claims, known as legacy claims, as long as they were moving 
toward meeting HIPAA standards.  CMS has since changed that policy, and legacy 
claims submitted after July 6, 2004, will be treated as paper submissions.   
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Compliance with the HIPAA electronic format is moving forward, but the process has 
been delayed by the lack of clarity as to what constitutes a compliant claim, and the 
format and data content of HIPAA-compliant claims.  CMS has not codified in rule what 
data elements are required in a HIPAA-compliant claim.  The absence of electronic 
acknowledgement information also remains an issue of concern. 
 
Another issue is that many physician practices, especially small ones, rely on an outside 
company for their billing, and those vendors have also encountered problems.  If a vendor 
is not HIPAA-compliant and does not have a compliance timetable, physicians may be 
forced to change vendors to receive timely payments.  Due to the considerable capital 
investment and the time and expense of retraining staff, many physicians may find this 
option disadvantageous. 
 
Other electronic transactions, such as premium payments, eligibility status, and referrals, 
may also generate additional issues for physicians and policymakers trying to ensure 
HIPAA compliance. 
 
The role of employers with respect to employee health information, relationships between 
an employer and its insurance company or third party administrator, and employer-
sponsored ERISA plans in relation to HIPAA may also arise. 
 
The 79th Legislature may address issues relating to HIPAA compliance and related 
medical record privacy issues.  
 
Uncompensated Care 
 
Texas has the highest rate of uninsured persons in any state in the United States; 24.7 
percent of Texas residents are uninsured.   The combination of exigent need for health 
care access for indigent populations and finite resources is straining budgets at all levels 
of government.   
 
Although Article 9, Section 14, of the Texas Constitution authorizes counties to care for 
their indigent residents, it does not require the counties to do so.  In 1985, however, 
through the Indigent Health Care and Treatment Act (Chapter 61, Health and Safety 
Code), the legislature mandated that Texas counties offer basic health care services to 
indigent residents.     
 
People who have no health insurance and who are ineligible for state or federal programs 
usually obtain health care through charity care clinics, local indigent-care programs, and 
hospital emergency departments.  Although hospitals are not required to offer 
unreimbursed preventive care services, the federal Emergency Medical Treatment and 
Active Labor Act of 1986 (EMTALA) requires hospitals to assess and stabilize any 
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patient, regardless of the patient's ability to pay, before moving that patient to another 
facility for treatment.   
 
Counties are also authorized by the Texas Constitution to create a hospital district which 
is a special taxing district comprising one or more counties that can raise revenue through 
a property tax of up to 75 cents per $100 valuation of all taxable property in the district.  
 
Counties are statutorily authorized to operate a public hospital or a county indigent health 
care program (CIHCP) under the Indigent Health Care and Treatment Act of 1985.  
County indigent-care programs offer basic health care services in a clinic or office 
setting, for people who are ineligible for other government health care programs.   
 
In 2003, 87 counties had only one hospital district; 29 counties had some combination of 
a public hospital and a county indigent health care program or a hospital district; and 110 
counties had only a CIHCP. 
 
Under Section 61.028 (Basic Health Care Services), Health and Safety Code, a county is 
required to provide the following basic health care services:  primary and preventative 
services including immunizations, medical screenings, and annual physical examinations; 
inpatient and outpatient hospital services; rural health clinics; laboratory and X-ray 
services; family planning services; physician services; three prescriptions a month; and 
skilled nursing facility services, regardless of the patient's age.  Counties are authorized 
but not required to provide additional health care services. 
 
Under Section 61.035 (Limitation of County Liability), Health and Safety Code, the 
maximum county liability for each fiscal year for health care services provided to each 
eligible county resident is up to $30,000 or the payment of 30 days of hospitalization or 
treatment in a skilled nursing facility, or both.  The county indigent health care fund, 
administered by the Department of State Health Services, may be used to reimburse 
counties for a portion of their indigent-care costs after the county qualifies for such by 
spending at least eight percent of the county's general tax levy for that year on basic 
health services.   
 
Hospitals often treat patients who reside outside their service areas for which they 
subsequently receive partial or no reimbursement.  Out-of-area care also occurs at 
regional medical centers that offer an array of specialized services, such as trauma care. 
 
The 76th Legislature established the Tertiary Medical Care program, using unclaimed 
lottery funds to reimburse hospitals for tertiary care, stabilization services, and 
extraordinary emergency services to out-of-area patients.  State-designated trauma 
centers and teaching hospitals are eligible to participate in the program.  The 78th 
Legislature did not appropriate any funds for tertiary care and H.B. 2292, 78th 
Legislature, Regular Session, eliminated the requirement that a portion of unclaimed 
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lottery funds be used to reimburse counties for uncompensated care.  The 78th 
Legislature established the Trauma Facility and Medical Services Account (TFMSA) to 
reimburse state-designated trauma facilities for uncompensated trauma care using a 
portion of state traffic fines collected and a surcharge on habitual driving offenders.  
 
The 78th Legislature also reallocated a portion of unclaimed lottery funds to teaching 
hospitals through a rider in the General Appropriations Act.  Rider 53, Article II, General 
Appropriations Act, limits distribution of indigent-care funds to a single county to no 
more than 35 percent of the total funds appropriated. 
 
Texas established a permanent fund as part of the tobacco settlement agreement to offset 
unreimbursed health care provided by local governments.  Disbursement from the fund is 
based on the amount local governments spend on county indigent-care services, 
unreimbursed correctional facility care, health care services beyond the required basic 
services, and other facility-related costs.  Counties also may recoup indigent care costs 
from Medicaid and supplemental security insurance (SSI); however, counties' and 
hospital districts' indigent care obligations may increase due to changes in the Medicaid 
program, including the abolition of the medically needy spend-down option for Medicaid 
which allowed the cost of medical bills to be factored into an applicant’s overall income. 
 
The 79th Legislature may consider various ways to address funding for indigent health 
care including proposals to expand Medicaid to include county indigent care recipients; 
establish a system of regional medical centers with outlying health care facilities; 
enhance enforcement mechanisms relating to CIHCPs; and raising or removing the cap 
per eligible resident to help ensure that counties pay for a greater portion of their 
residents’ care. 
 
Call Center Model for Eligibility Determination 
 
Texas currently spends nearly $700 million a year on eligibility determination systems 
for Medicaid, food stamps, Temporary Assistance for Needy Families (TANF), and long-
term care services. 
 
The Texas Health and Human Services Commission (HHSC) initiated a major redesign 
of the state's eligibility determination system allowing clients to apply in person, through 
the Internet, over the phone, and by fax or mail.  HHSC plans to establish call centers to 
receive and process applications, and provide an automated phone system to enable 
clients to track the progress of their applications.  TIERS, the computerized eligibility 
determination tool being piloted in Travis County for TANF, food stamps, and Medicaid, 
would be the core of the new system.  HHSC also plans to add other services, such as the 
Children's Health Insurance Program (CHIP), to the call center system. 
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Proponents of the new system cite as advantages improved access to state services for 
working Texans, and for people who lack transportation, live in remote areas, or who 
have difficulty traveling.  Proponents also claim that the call center model has been 
effective and cost efficient in other states. 
 
Opponents of the call center model suggest that abolishing most of the 381 local state-
operated eligibility offices, as well as the satellite offices at hospitals and community 
health centers, and reorganizing the remaining offices as benefit issuance centers (BIC), 
will result in a reduction of an estimated 7,864 state employees and will not achieve a 
more efficient eligibility determination system.  Opponents also express concern about a 
potential loss of state control over quality and size of the private workforce hired to staff 
the call centers, and that this approach to delivering human services could lead to reduced 
access for certain clients or some of the most vulnerable recipients falling through the 
cracks. 
 
HHSC estimates that these changes will generate a savings of $389 million in state and 
federal funds over five years, 46 percent of which is state dollars.  For fiscal years 2004-
2005, $31.5 million of these savings could accrue if the assumptions used by HHSC in 
making the calculations are accurate.  HHSC began implementing the new system in 
September 2004—the beginning of the 2005 fiscal year—and will complete the transition 
by 2006. 
 
The 79th Legislature may consider issues relating to the privatization of the health and 
human services eligibility determination system.  
 
Study of Feasibility of Facility Closure and Consolidation of State Schools and State 
Hospitals 
 
Pursuant to Rider 55 (Article II, Health and Human Services Commission) of the General 
Appropriations Act, H.B. 1, 78th Legislature, Regular Session, the Health and Human 
Services Commission (HHSC) was directed to study the feasibility of closing and 
consolidating state schools and state hospitals.  HHSC contracted with a private firm, 
Public Consulting Group (PCG), to perform that study. 
 
PCG was directed to: 
 

• study the feasibility of such closures and consolidations, in accordance with the 
criteria set forth in Rider 55;  

• conduct site visits to state schools and hospitals;  
• meet with affected community leaders to discuss implications and opportunities 

relating to closures and consolidations; and  
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• prepare a report with recommendations and explanations concerning specific 
facilities, and identifying costs, savings, and (if any) reductions in the waiver 
waiting list. 

 
PCG's final report was scheduled to be submitted on December 31, 2004.   
 
The 79th Legislature may consider legislation that would mandate the closure or 
consolidation of one or more state schools or state hospitals.  
 
Children's Health Insurance Program (CHIP) 
 
Section 2.46 of H.B. 2292, 78th Legislature, Regular Session, authorized the Texas 
Health and Human Services Commission (HHSC) to establish new eligibility standards 
for the Children's Health Insurance Program (CHIP), including the allowable assets for a 
family whose gross family income is above 150 percent of the Federal Poverty Level 
(FPL).   
 
The proposed assets test rules were published in the Texas Register on February 20, 
2004, and HHSC held public hearings on the rules in Austin on March 15 and 16, 2004.  
The proposed rules subsequently were modified to exempt certain assets from the 
calculation, including retirement accounts that have penalties for early withdrawal; 
insurance with a cash value; Internal Revenue Code 529 qualified college savings 
program accounts; educational grants and scholarships; and vehicles modified to 
transport a household member with a disability.  
 
Families with incomes above 150 percent of the FPL (e.g., for a family of four, an annual 
income of $28,275 in 2004) who apply for or renew CHIP coverage and who have not 
been found eligible for a new term of coverage before August 24, 2004, must have assets 
below a specified threshold.  Liquid assets (cash, bank accounts, and stocks and bonds) 
and vehicles (an automobile, truck, motorcycle, SUV, van, boat, or motor home) will be 
included in the asset calculation; real property will not.   If a family does not own a 
vehicle that is exempt, the family may exempt the first $15,000 of the highest valued 
vehicle and $4,650 of the value of each additional vehicle.  
 
Governor Perry issued a directive on August 11, 2004, requesting that HHSC delay 
implementation of the disenrollment deadline for families who have missed multiple 
monthly premium payments.  HHSC was also asked to explore alternative approaches to 
cost sharing to ensure that qualified families maintain access to CHIP.  HHSC 
temporarily suspended the requirement to pay monthly premium payments for all CHIP-
enrolled families on November 1, 2004.  
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The 2004 caseload for the CHIP program has decreased as assumed in H.B. 1, 78th 
Legislature, Regular Session, but it is not expected to reach the projected level.  The 79th 
Legislature will be faced with issues related to funding for higher than anticipated 
caseload projections or issues relating to eligibility standards for participation in the 
CHIP program including rules governing allowable assets, family income, and 
copayments and premiums.  
 
CHIP Exclusive Provider Organization Contracts 
 
On July 8, 2004, the State Auditor's Office (SAO) released a report, An Audit Report on 
the Health and Human Services Commission's Administration of the CHIP Exclusive 
Provider Organization Contract.  The SAO noted that the Health and Human Services 
Commission (HHSC) had issued approximately $20 million in unnecessary or excessive 
payments to Clarendon National Insurance Company (Clarendon), the exclusive provider 
organization (EPO) for the Children’s Health Insurance Program (CHIP).  The SAO 
report suggested that these payments, combined with deficiencies in contracting practices 
and contract monitoring, were an "abuse of the [HHSC's] fiduciary responsibility to 
appropriately oversee and manage the EPO contract and associated CHIP funds." 
 
Because HHSC paid Clarendon insurance-related fees that were unnecessary and paid 
excessive amounts, SAO noted that HHSC's decision to self-insure the cost of medical 
claims fundamentally altered the nature of the EPO’s financial obligation.  A new EPO 
contract was not procured; the existing contract was merely amended. This resulted in a 
noncompetitive procurement that operated to the state's disadvantage. 
 
SAO also found that excessive or undocumented payments were made to Clarendon’s 
subcontractors, that HHSC's practice of retroactively amending contracts created 
uncertainty regarding the state’s financial obligation, and that inadequate contract terms 
did not prevent Clarendon from inappropriately converting CHIP funds for corporate use.  
 
Inadequately defined financial reporting requirements contributed to misreporting and 
overpayment of claims.  HHSC was also criticized for failing to audit and exercise proper 
oversight of Clarendon.  
 
The 79th Legislature will likely consider issues related to state agency contract 
management practices, particularly those that will improve accountability and strengthen 
contracting practices.  
 
Hospital Infection Rates 
 
Each year, more than two million people develop a hospital-acquired infection, 100,000 
of whom die as a result.  The Centers for Disease Control reports that one of every 20 
patients gets an infection while hospitalized and that a single hospital infection may 
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increase the cost of medical care by an estimated $38,600 to $58,000.  Health 
professionals, patients, and consumer advocates are attempting to find ways to prevent 
these infections from developing.  Hospitals have promoted basic steps such as 
establishing strict hand-washing protocols or simple checklists of necessary steps to 
ensure patient safety. 
 
The checklists are specific to areas of care and address basic safety protocols like 
washing hands and when to wear a cap, gown, and mask.  Other lists are more specific, 
with recommendations to use a particular type of soap.  Researchers have found that 
using such checklists reduces the average length of a patient's stay from 2.2 days to 1.1 
days, thereby reducing the patient's risk of exposure to infections and other dangers.  
Over 200 hospitals across the country have adopted the use of the checklist system. 
 
Congress recently passed the Patient Safety and Quality Improvement Act of 2004, a bill 
prescribing a confidential, voluntary reporting system in which physicians, hospitals, and 
other health care providers could report information on errors to patient safety 
organizations which would then collect and analyze the data to devise patient safety 
improvement strategies.  Concerns have been raised about the confidentiality aspects of 
the Act and, because it is voluntary, its efficacy in preventing medical errors.  Issues have 
also been raised about the impact on state reporting laws.  
 
Missouri lawmakers, in 2004, enacted the Missouri Nosocomial Infection Control Act 
(S.B. 1279) to improve the quality of care in the state’s hospitals.  Florida, Illinois, and 
Pennsylvania also have laws to collect and publicly report hospital-specific infection 
rates.  
 
The 2004 California Legislature passed S.B. 1487, a bill that required hospitals to report 
to the Office of Statewide Health Planning and Development the rate at which their 
patients develop infections during treatment and mandated that the office make the 
information publicly available; however, the measure was subsequently vetoed.   
 
States with public reporting or public access to hospital-specific outcome or incident 
information include California, Colorado, Connecticut, Maine, New Jersey, New York, 
Ohio, Pennsylvania, and Texas.  The specific information collected, reported, and/or 
made available to the public varies by state.   
 
Chapter 108, Texas Health and Safety Code, enacted in 1995, requires the Texas 
Healthcare Information Council to report risk-adjusted mortality rates on a variety of 
procedures.  Texas law does provide that reporting is voluntary for rural providers and 
hospitals, if the hospital: is exempt from state franchise, sales, ad valorem, or other state 
or local taxes and does not seek or receive reimbursement from any source for providing 
health care services to patients.  Also exempted are individual physicians or an entity that 
is composed entirely of  physicians and that is a professional association organized under 
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the Texas Professional Association Act (Article 1528f, Vernon's Texas Civil Statutes), a 
limited liability partnership organized under the Texas Revised Partnership Act (Article 
6132b-3.08, Vernon's Texas Civil Statutes), or a limited liability company organized 
under the Texas Limited Liability Company Act (Article 1528n, Vernon's Texas Civil 
Statutes), except to the extent the entity owns and operates a health care facility in this 
state.   
 
The 79th Legislature will likely consider issues related to the state's medical error and 
hospital infection rate reporting requirements given the need to improve accountability 
and strengthen reporting practices, as well as to resolve any conflicts between the state 
statute and federal law.  
 
Health Savings Accounts 
 
The federal Medicare Prescription Drug, Improvement, and Modernization Act of 2003 
(MPDIM) includes provisions that authorize the creation of health savings accounts 
(HSAs), which follow the medical savings account (MSA) model but are less restrictive.   
 
Proponents of HSAs believe that medical costs can be controlled more effectively if 
consumers have to directly spend their own funds for care.  With their personal funds at 
stake, they argue, consumers will make more cost-effective choices on health care.  They 
also suggest that HSAs will create a tax incentive to save for future health care expenses 
and decrease dependency on traditional health insurance.   
 
Opponents of HSAs suggest that HSAs will attract young, healthy people who are less 
dependent on health insurance, thereby increasing the cost of coverage for those who 
remain in traditional health plans by undermining the shared-risk concept that makes 
insurance work.  Some critics suggest that HSAs may provide a mechanism through 
which employers can discontinue employee health care coverage.  Opponents also 
believe that HSAs are not available to individuals covered by most health insurance plans 
and are not cost effective for individuals with high ongoing medical costs.   
 
Concerns that have been raised by both supporters and critics include the limited 
availability of HSA-qualified insurance; the lack of affordable health insurance 
alternatives for an applicant who cannot afford the underlying qualifying insurance; lack 
of clarity in the law itself regarding the administrative functions of the United States 
Department of the Treasury and the Internal Revenue Service (IRS); and the need for 
clarification regarding procedural issues by the IRS. 
 
Almost any person, younger than 65 years of age, who has an HSA-qualified health plan 
(a high-deductible policy which some refer to as catastrophic coverage) is eligible to 
open an HSA effective January 1, 2004.  People who converted an MSA plan that was in 
force before December 31, 2003, are also eligible.  
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Since not all health insurance plans are approved for this purpose, not everyone is eligible 
for an HSA.  Persons not eligible for an HSA include a person who is covered by any 
non-qualified individual or group health insurance plan; is eligible for Medicare; or is a 
dependant on another person's tax return.  Dependants are not eligible for a separate HSA 
account or tax deduction, but may be included in a family plan.    
 
HSA policies must have specified minimum annual deductibles and caps on out-of-
pocket expenses.  Neither the policy holder nor the policy holder's spouse may be 
covered by any other health plan although there is an exception for certain "permitted" 
insurance coverage such as a specialty policy for a specific disease or illness. 
 
HSA contributions must be placed in a trust account that is managed by a bank, insurance 
company, or an approved third-party administrator; does not invest in life insurance 
contracts; does not commingle funds; and in which the individual's interest is not 
forfeitable.  
 
HSA account holders may claim a tax deduction for every dollar put into the HSA 
account, even if account holders do not itemize deductions on their tax return; however, 
HSA deductions are limited if a person is not enrolled in a qualifying health plan for the 
full 12 months of the tax year and HSA funds are tax-free only if used for qualified 
medical expenses as defined in Section 213 of the Internal Revenue Code.  Only 
expenses incurred while the HSA-qualified health insurance plan was in force may be 
included as a tax-free withdrawal. 
 
If account holders spend the money on non-qualified expenses, they will owe income tax 
plus a penalty. The penalty is waived for people age 65 years and older, and in cases of 
disability or death.  Upon death, HSA ownership may transfer to the spouse on a tax-free 
basis. 
 
Employer contributions to an HSA account are not subject to wage taxes like FICA, but 
employees' contributions are subject to FICA taxes.  Self-employed people pay a self-
employment tax instead which is not reduced by HSA contributions.  HSAs are portable 
and transfer with the individual who changes employment.   
 
A qualifying HSA health plan is an individual or group insurance plan that meets the 
requirements for deductible, co-insurance, supplemental coverage, and reporting 
requirements established by the IRS, or an uninsured health plan that meets these same 
requirements.  Health insurance companies also must meet both federal and state-specific 
requirements; however, some areas of conflict exist between the federal and state 
requirements include "per person deductibles" and "mandated coverage" that may be 
required under state insurance laws but are disallowed under the federal HSA laws.   
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The Internal Revenue Service (IRS) provided initial guidance on HSAs in January 2004.  
On March 30, 2004 the United States Department of the Treasury clarified that HSA 
plans may provide preventative care benefits and state-mandated coverage without 
violating federal requirements.  Additional guidance from the United States Department 
of Labor will also be necessary to clarify issues related to HSAs, the Employee 
Retirement Income Security Act (ERISA) coverage, and the interaction of HSAs and 
privacy rules under the Health Insurance Portability and Accountability Act of 1996 
(HIPAA).   
 
IRS Notice 2004-23 clarifies that state law requirements for preventive care coverage will 
be judged on the same standards as other preventive care services.  In other words, the 
IRS guidance, rather than the state laws, must be applied to state mandates to determine 
what will constitute preventive care services that can be provided before the deductible is 
satisfied in a high-deductible health plan (HDHP). 
 
The IRS and the Treasury issued Revenue Ruling 2004-45 which restricts an employee 
from making HSA contributions if they are covered by an employer-sponsored medical 
plan such as a Flexible Spending Account (FSA) or Health Reimbursement Arrangement 
(HRA).  Since the trend in employer-provided health plans has been moving toward 
consumer-driven designs such as FSA and HRA plans, this ruling may reduce 
participation in HSA plans.   
 
In most cases, state insurance department approval is required for a health insurance 
company to convert an HDHP to an HSA-qualified high-deductible plan.  The IRS also 
issued a correction to the HSA law that affects participants over age 65. IRS Notice 2004-
67, issued September 7, 2004, clarifies that Medicare enrollment rather than eligibility is 
the key factor in determining eligibility for an HSA.  This is important for people over 
the age of 65 who are covered by employer-provided health plans as their primary 
coverage. 
 
Legislatures in several states have passed legislation that will make it easier to provide 
HSAs under their states' insurance laws.  
 
The Bush Administration's 2005 budget includes a proposal to expand HSA coverage by 
allowing individuals to take a separate, additional deduction for the premium costs of a 
HDHP, as long as the policy is purchased in the individual health insurance market.  The 
deduction would not be available to HSA participants who obtain high-deductible 
coverage through their employer.  
 
The 79th Legislature may consider issues relating to the availability of and access to HSA 
plans in Texas, as well as the potential adverse impact on employer-sponsored health care 
coverage.  
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Therapeutic Cloning 
 
Cloning is the production of one or more individual plants or animals, in whole or in part, 
that are genetically identical to the original plant or animal.  Therapeutic cloning or 
somatic cell nuclear transfer cloning involves a procedure whereby an embryo is created 
and allowed to grow for a period of time (10 to 14 days) after which the embryo's stem 
cells would be extracted and encouraged to grow into a human tissue or a complete 
human organ for transplant.  The end result could be a replacement organ, a piece of 
nerve tissue, or quantity of skin. The first successful therapeutic cloning was 
accomplished in 2001 by Advanced Cell Technology, a biotech company in Worcester, 
Massachusetts.  
 
DNA testing on a human involves gathering cells that contain all of the information 
required to produce a duplicate or cloned person.  In somatic cell nuclear transfer, the 
DNA of the donor cell is removed, thus converting it to a pre-embryo.  Applying an 
electrical shock to the pre-embryo begins the production of stem cells which are 
subsequently removed from the pre-embryo and are encouraged to grow into whatever 
tissue or organ is needed to treat a patient.  Stem cells are a unique form of human cell 
that theoretically can develop into many organs or body parts.   
 
If somatic cell nuclear transfer cloning is successful, then perfectly matched replacement 
organs could become available to people with certain illnesses such as diabetes, 
Parkinson’s disease, or spinal cord injuries.   
 
Somatic cell nuclear transfer cloning would have a number of advantages, when 
compared to regular organ transplant donated by a second person, including a reduced 
risk of rejection of a transplanted organ due to DNA matching; another individual would 
not have to experience pain, inconvenience, and potentially shortened life span in order to 
donate the organ; a donor recipient would not have to wait until an unrelated donor dies 
to obtain a transplant; and a new organ with unimpaired functionality could be grown 
specifically for a donor recipient.  
 
The potential problems associated with somatic cell nuclear transfer cloning include, 
among other things, that methods have yet to be fully developed that will cure or treat 
diseases with embryonic stem cells as opposed to adult stem cells which have more 
restricted uses and issues related to the stability of stem cells which have sometimes 
mutated, and thus been rejected by a donor recipient or produced tumors.  Issues related 
to the production of stem cells and current inefficiencies in the process also place 
limitations on the use of stem cells for both ethical and economic reasons.  Finally, 
conflicts regarding the life-status of embryos must be addressed.  Because human 
embryos must be destroyed to retrieve embryonic stem cells, many believe that the 
process is unethical and immoral. 
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In August 2001, President Bush authorized federal funding for stem cell research using 
existing stem cell lines (there are currently an estimated 20 lines in research facilities 
across the nation); however, he prohibited federal funding for research using stem cells 
derived from frozen embryos, about 100,000 of which existed at fertility labs across the 
country.   
 
State initiatives have gained prominence because of the federal restrictions on embryonic 
stem cell research.  In 2004, California voters passed a ballot initiative that would provide 
$3 billion in state funds for stem cell research over the next ten years through tax-free 
state bonds.  Missouri legislators are considering a ban on embryonic stem-cell research.  
New Jersey is planning to spend $6.5 million on a new stem-cell research facility.   
 
The 79th Legislature may consider issues relating to somatic cell nuclear transfer cloning.  
 
Caseload Growth in Foster Care  
 
Rider 21 (Article III, Foster Care Payments), General Appropriations Act, 78th 
Legislature, Regular Session, appropriated funds for foster care payments based on 
anticipated savings savings due to the redesign of the Foster Care Levels of Care (LOC) 
system.   The Texas Department of Family and Protective Services (DFPS) (formerly the 
Texas Department of Protective and Regulatory Services) was directed to work with the 
Health and Human Services Commission (HHSC) to create a LOC rate system that 
merged existing levels of care to generate cost savings and efficiencies in the 
classification of foster care children.  
 
The foster family rate is the minimum amount that the Child Placing Agency (CPA) must 
pass through to the foster parent caring for the child.  In August 2003, DPRS adopted 
daily blended rates under four categories, replacing the former system that included six 
categories.  
 
Through Rider 26 (Article III, Adoption Subsidy Payments), General Appropriations Act, 
78th Legislature, Regular Session, the legislature also directed DFPS to establish a tiered 
payment schedule based on a child’s LOC needs at the time of adoption placement. The 
tiered payment schedule applies only to children placed after September 1, 2003. 
 
In August 2003, the new rates for children placed after September 1, 2003, were 
established at a maximum of $400 per month for children who are in a Basic Services 
LOC, and a maximum of $545 per month for all children in a higher level of care at 
placement.  Prior to September 1, 2003, the adoption subsidy for all children was set at 
$521 per month for children under age 12. 
 
H.B. 2292, 78th Legislature, Regular Session, consolidated caseload forecasting for both 
foster care and adoption subsidies at HHSC.  According to HHSC forecasts, the average 
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number of children per month in paid foster care will increase an estimated 6.2 percent 
for FY 2006 and 6.7 percent for FY 2007. 
 
HHSC estimates that the caseload growth for the average number of children provided 
adoption subsidies per month is projected to be 8.4 percent higher for FY 2006 and 7.4 
percent for FY 2007.  
 
DFPS reduced the average daily rate for foster care by four percent each year, and the 
average monthly adoption subsidy payment by three percent each year during the current 
biennium to stay within the agency's appropriated budget.  Although the agency has 
requested funds to restore these rates, DFPS did not request additional funding for higher 
service levels in foster care or higher adoption subsidy payments for the FY 2006-2007 
biennium.  
 
Texas has more than 100,000 children living in households headed by kinship caregivers 
who are eligible for a range of state and federal programs.  Eligible caregivers and 
children may receive cash assistance, and grandparents who are primary caregivers may 
qualify for a one-time supplemental payment of $1,000 through the Texas Works 
program.  Kinship care families may also be eligible for food stamps and health insurance 
for the children in their care through Medicaid or the Children’s Health Insurance 
Program (CHIP).    
 
Kinship caregivers have to meet the same licensing standards and receive the same foster 
care payment rate as non-kin foster parents.  Texas currently does not have a subsidized 
guardianship program.   
 
Due to anticipated increases in caseloads for foster care and adoption placements, the 
79th Legislature may consider issues relating to the funding for and structure of the 
state's foster care and adoption programs.    
 
By state law, special needs children in foster care must be watched by a certified respite 
care worker who is trained in CPR and is experienced in dealing with special needs 
children.  The need for additional respite care workers and funding for respite care, 
especially for special needs foster children, is an issue that the 79th Legislature may 
consider. 
 
The 79th Legislature may also consider issues relating to the whether the state should 
focus on the health, safety, and education of the children in its custody rather than actual 
child-placement activities. Comptroller of Public Accounts (comptroller) Carole Keeton 
Strayhorn, in her report, "Forgotten Children: A Special Report on the Texas Foster Care 
System," identified problems in the system and has suggested that private child-placing 
agencies have access to community resources that the state government does not and that 
such entities are more appropriate for making child placements.  
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INFRASTRUCTURE DEVELOPMENT and SECURITY 

 
Mobility and Access through Funding Innovations 
 
During the interim, the Senate Infrastructure Development and Security Committee (IDS) 
reviewed the effectiveness of H.B. 3588, the omnibus transportation bill passed during 
the 78th Legislature, Regular Session, to address the state's growing problems with traffic 
congestion due to the tremendous population growth in the state.  Article 2 of H.B. 3588 
authorized regional mobility authorities (RMAs) to issue revenue bonds, establish tolls, 
and convert segments of the non-tolled state highway system to turnpike projects.  The 
Texas Transportation Commission (TTC) subsequently approved RMAs in Bexar, 
Cameron, Grayson, Smith/Gregg, Travis, and Williamson counties.    
 
A number of issues have arisen as a result of RMAs that relate to geographical 
jurisdictions and the operation of other transportation entities, including mass transit.  
Legislation may be considered that would allow an RMA to develop public transportation 
systems within its geographical jurisdiction by entering into a voluntary agreement.  
According to TTC, amending state law would allow RMAs to have the capacity to 
develop regional public transportation strategies, including rail, toll, non-tolled, public, 
and federal in a region's transportation strategic planning.   
  
The Texas Mobility Fund   
 
The Texas Mobility Fund (Mobility Fund) has established the framework for distributing 
$3 billion in new transportation funds by accelerating previously requested, local projects 
as identified in the Texas Department of Transportation's (TxDOT) Statewide 
Metropolitan Mobility Plan in order to help "bridge the gap" between a region's needs 
and the necessary financial infrastructure.  While the Mobility Fund is to be leveraged 
with toll projects and private funds, legislators may consider redirecting funds from 
motor vehicle certificate of title fees, motor carrier permit fees, overweight truck fees, 
defensive driving fees, and fees from personalized license plates, to generate additional 
revenue for the Mobility Fund.  This could redirect approximately $400 million in annual 
transportation-related fees from General Revenue to the Mobility Fund.       
 
The 79th Legislature may consider TxDOT's recommendation that the statutory cap on 
toll equity on funds from the State Highway Fund be eliminated as the movement toward 
toll roads continues.  
 
Surplus toll revenue from a TxDOT turnpike project—revenue above what goes toward 
debt, operations, and maintenance—may only be used to pay for another turnpike project 
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in the region.  This surplus cannot be used on a non-turnpike project in the region and 
legislators may consider proposals to change this restriction.   
 
The legislature may reexamine the cap of $12.5 million per year for certain rail purposes 
on non-Trans Texas Corridor rail projects.  Additionally, the 79th Legislature may 
reexamine the $25 million per year cap in expenditures for Trans Texas Corridor rail 
projects.  The low bid process is also considered by some to be a barrier to planning for a 
multi-modal transportation network and may be examined by legislators.  
 
Legislators may consider promoting rail transport for both commuter and commercial 
cargo; establishing connections to regional airports; or encouraging the diversion of the 
North American Free Trade Agreement (NAFTA) related truck traffic to rail freight in 
order to alleviate congestion on highways and the border.  
 
The 79th Legislature may also examine amending state law to allow pass-through toll 
financing agreements with local public or private entities to increase financial leveraging 
for implement transportation projects.    
  
Article 1 in H.B. 3588 authorized TxDOT to enter into comprehensive development 
agreements (CDAs) for the development of one or more facilities that are part of the 
Trans Texas Corridor.  Article 15 of H.B. 3588 authorized TxDOT to enter into CDAs 
with regard to turnpikes.   
 
In order for TxDOT to continue utilizing CDAs, the elimination of the Sunset Advisory 
Commission's provision for their expiration in 2011 would need to be addressed.  
Additionally, the legislature may consider the usefulness of CDAs, not only for toll 
projects, but for other state projects as well.  
    
Statutory Changes to Assist in Alleviating Congestion  
 
Land acquisition and right-of-way issues may be addressed by the legislature as a means 
of ameliorating problems associated with land purchase for roads in highly congested 
areas.  Early acquisition of property from willing sellers in order to set aside land for 
potential corridors was authorized under provisions in H.B. 3588 as a means of keeping 
land acquisition costs stable, whether in rural or highly congested metropolitan areas.   
 
Additional remedies legislators may consider for controlling the costs associated with 
purchasing land may include allowing counties to enter into agreements with TxDot for 
the purpose of allowing counties more control over development where new highways 
will be constructed in order to limit speculation.   
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Trauma Care under Article 12, H.B. 3588   
 
The legislature may review the use of trauma care funds derived from fines from 
legislation passed in the 78th Regular Session (H.B. 3588) to determine whether the 
funding has adequately addressed services related to trauma care, another unintended 
consequence of urban growth.  The funds are collected by the comptroller.  When and if 
they reach $250 million, the excess funds are to be directed to the Texas Mobility Fund.   
 
The legislature may also consider extending the current expiration date of September 1, 
2007, for this revenue stream. 
 
Proof of Financial Responsibility 
 
The current Uninsured Motorist Rate (UMR) in Texas is estimated at 20 percent.  H.B. 
3588 charged the Texas Department of Insurance (TDI) and the Texas Department of 
Public Safety (DPS) to jointly conduct a study to determine the feasibility, affordability, 
and practicability of using a database interface software system for the verification of 
liability insurance coverage on motor vehicles in Texas.  
 
The following report, just issued,  H.B. 3588 Feasibility Study of an Interface Motor 
Vehicle Financial Responsibility Verification System (2004), found that the 
implementation of a database reporting system could result in some reduction in the 
UMR rate; however, the task force indicated that this approach alone would not be a 
sufficient rationale to implement the database.    
 
The task force recommends that Texas not implement a database interface system at this 
time due to several factors, most importantly that of cost.   
 
The report states that while funding was originally provided for implementation of the 
system under H.B. 3588, with authorization for funds to conduct the feasibility study 
authorized with the passage of H.B. 2, 78th Legislature, Third Called Session, the 
revenue generated by the $1 fee assigned to vehicle registrations in H.B. 3588 was also 
dedicated to the Driver License Reengineering Project (DLRP).   
 
The program does not provide sufficient revenue to fund both DLRP and an insurance 
verification program.   
 
The task force recommends issuing a Request for Information (RFI) that would address 
specifically those features necessary for a database interface system as well as costs and 
construction.   
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The 79th Legislature may consider statutory authority and funding to implement a system 
that combines the benefits of instant verification through industry databases with the 
monitoring of identified uninsured motor vehicles. 
 
Homeland Security  
 
Initiatives for threat assessments, targets, and federal funding are issued from the 
governor's office of Texas Homeland Security and include educational training for 
possible bioterrorism attacks through the Texas Department of Health and other state 
agencies and educational institutions.  The Texas Engineering Extension Service (TEEX), 
part of the Texas A&M University System, has been granted $20 million in homeland 
security funding, part of the $33 billion approved by the United States Congress and 
President Bush for federal fiscal year 2005 homeland security funding.  This funding will 
train emergency workers, or first responders, including police officers, firefighters, and 
government employees, to react to biological weapons attacks and related terrorism acts.  
The legislature may review funding needs in the areas where there may be some 
reduction of federal funding of public health, hospital preparedness, or other unidentified 
state needs.  Additionally, the legislature may review their ability to track funding to 
determine the efficiency of allocated needs. 
  
Consular identification cards, or "matricula consular" cards, may continue to be an issue 
as legislators consider the implications that acceptance of such cards has on the state and 
at the local level, particularly as to federal immigration policy and homeland security.  
The 79th Legislature may consider allowing residents who are not citizens to have a form 
of identification, either a driver's license or a matricula consular identification card, for 
business and government transactions.   
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STATE AFFAIRS 

 
Elections 
 
The federal Help America Vote Act of 2002 (HAVA) established a program to provide 
funds to states to replace punch card voting systems, created the Election Assistance 
Commission to assist in the administration of federal elections, and established minimum 
election administration standards for states and local governments for the administration 
of federal elections.  H.B. 1549, enacted by the 78th Legislature, Regular Session, made 
changes in Texas election law to comply with HAVA.  The issue of using direct 
recording electronic voting machines (DREs) has generated a lot of discussion.  
Supporters assert that DREs are cost effective and efficient, secure, and make it possible 
for many disabled persons to vote without assistance.  Opponents assert that DREs are 
untested and vulnerable to tampering; they argue that there must be stricter standards 
regarding security and verifiability and any implementation of DREs must be 
accompanied by a verifiable paper trail.  However, requiring such a paper trail increases 
costs and administrative complexity.  The legislature may examine how well the state's 
voting system performed during the 2004 elections and consider whether to require 
changes or improvements. 
 
Nursing Home Liability Insurance 
 
The affordability of mandatory liability insurance in the nursing home industry is an issue 
that will confront the 79th Legislature.  Although there has been some increase in the 
number of companies writing professional liability coverage for nursing homes, and 
insurance rates have stabilized in response to tort reforms enacted by the 78 Legislature, 
Regular Session, many nursing homes are still without coverage or must be insured by 
the Joint Underwriting Association (JUA), a non-profit association that serves health care 
providers who cannot find affordable insurance through the commercial market.  One 
problem is that, compared to the insurance market for physicians and hospitals, this is a 
very small market, and there is not a lot of competition.  The insurance rates are still high 
and many small, nonprofit, rural, or church-run nursing facilities cannot afford coverage.   
 
The 77th Legislature, in response to rising liability insurance rates, enacted S.B. 1893, 
which gave for-profit nursing homes access to JUA, provided for the development and 
adoption of best practices in nursing homes, and required nursing homes, in order to be 
licensed, to maintain professional liability insurance coverage in the annual minimum 
amount of one million dollars per occurrence and three million dollars aggregate.  This 
mandatory insurance requirement was repealed by the 78th Legislature, Regular Session, 
and the 79th Legislature may consider reenacting some sort of mandatory minimum 
coverage.  
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Arbitration 
 
The Federal Arbitration Act (FAA) provides that a written contract for transactions 
involving commerce which requires the parties to agree to arbitration of any controversy 
arising out of that contract is valid and enforceable.  An expanding definition of what 
constitutes a transaction involving commerce has resulted in more transactions falling 
under FAA, and in recent years there has been an increasing use of mandatory arbitration 
clauses in consumer and employment contracts.  Businesses argue that arbitration is an 
efficient and cost effective alternative to litigation, results in faster resolution of disputes 
and, by avoiding frivolous lawsuits and runaway jury awards, helps keep down costs for 
consumers.  Opponents to such clauses assert that these contracts are written by the seller 
or employer, and the consumer or employee is unfairly forced to agree to these clauses on 
a "take it or leave it basis."  Such arbitration clauses, opponents argue, may place unfair 
limitations on remedies, charge unreasonable fees, give the seller or employer too much 
power in choosing the arbitrator or location of the arbitration, and, even if the consumer 
or employee is successful, may be expensive to enforce.  The use of arbitration clauses by 
homebuilders in Texas has become an issue because of the creation of the Texas 
Residential Construction Commission (TRCC), created during the 78th Legislature, 
Regular Session, to help resolve conflicts between contractors and homeowners in a cost-
effective and expedient manner.  Consumer representatives have asserted that the 
composition of TRCC's arbitration task force is heavily biased in favor of homebuilders. 
 
Although federal preemption by FAA limits the states' ability to prescribe the use of 
arbitration, the legislature could consider enacting laws ensuring that arbitration is fair to 
all parties; suggestions include establishing maximum fees, requiring arbitration in the 
consumer's or employee's county of residence, setting standards and qualifications for 
arbitrators, regulating the methods of selecting arbitrators, and allowing arbitrators to 
limit discovery.  Courts may review and overturn an arbitration decision when an 
arbitrator has acted with manifest disregard for the law; another suggestion is that the 
legislature statutorily define what constitutes such manifest disregard.  
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SUNSET REVIEW 

 
The Sunset Advisory Commission (Sunset) reviewed 29 entities scheduled for 
consideration by the 79th Legislature.  The Sunset process provides for the examination 
of state boards, agencies, and commissions in order to determine their efficacy in 
carrying out their missions.  Sunset legislation for the following entities may be 
considered:  
 
Texas Optometry Board 
Texas Guaranteed Student Loan Corporation 
Texas State Board of Examiners of Professional Counselors 
Texas State Board of Examiners of Dietitians 
Texas State Board of Examiners of Marriage and Family Therapists 
Texas Midwifery Board 
Texas State Board of Examiners of Perfusionists 
Texas State Board of Social Worker Examiners 
Texas State Board of Medical Examiners 
Texas State Board of Physician Assistant Examiners 
Texas State Board of Acupuncture Examiners 
Texas Board of Chiropractic Examiners 
Texas Lottery Commission 
Texas Alcoholic Beverage Commission 
Texas Education Agency 
State Board for Educator Certification 
Regional Education Service Centers 
Windham School District 
Public Utility Commission of Texas 
Office of Public Utility Counsel 
Electric Utility Restructuring Legislative Oversight Committee 
Telecommunications Infrastructure Fund Board 
Texas State Board of Barber Examiners 
Texas Cosmetology Commission 
Texas State Board of Pharmacy 
Texas Workers' Compensation Commission 
Texas State Board of Veterinary Medical Examiners 
Texas State Board of Examiners of Psychologists 
Texas State Board of Podiatric Medical Examiners 


