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Executive Summary 

Recommendations charge one 

Study the efficiency and fairness of the current sexual offender registry system and make 

recommendations to improve the system, if necessary. Study the issue of compliance with 

the Adam Walsh Act, focusing on the associated costs to the state and the punishment of 

juveniles. Examine the risk assessment tools used to measure the likelihood of recidivism 

among sexual predators. 

Sex offenses are very serious crimes. There is no debate over whether violent and 

dangerous people should be punished monitored extensively. However like with most 

issues there are levels and gray areas. In addition there are limited resources to address all 

of the issues facing the state today. However, it is important to emphasis the fact that high 

cost does not negate public safety measures.  Extensive research has been done on sex 

offenders and the affects of registration and other sanctions. Based on the research, the 

testimony provided during the hearing,  it is clear registries do not provide the public 

safety, definitely not the way it is now. Add this to the recent stories in the media 

highlighting some of the issues and concerns it is the recommendation of this committee 

to: 

1. Repeal Article 62.402 (A) and (B) of the Code of Criminal Procedure to enable 

Texas not to be bound to the federal minimum for registration requirements. 

 

2. Establish a minimum standard for registration requirements, which include the 

current process for deregistration for those approved by the CSOT. 

 

3. Not to implement AWA. 

 

4. Require that all registered sex offenders have risk assessments done. 

 

5. Continue working to improve communication between states regarding registered 

sex offenders who present a significant risk to community safety. 

Recommendations charge two 

Review statistics regarding the crime of driving while intoxicated, including accident 

statistics, alcohol-related deaths and injury, and other impacts on the community. 

Examine enforcement options used nationwide to deter driving under the influence and 

make recommendations to reduce the number of alcohol-related traffic fatalities and 

accidents in Texas. 

Texas has "tough" laws governing DWI offenses and allows a great deal of flexibility for 

prosecutors to seek the appropriate level of sanctions and punishment.  A current practice 

among prosecutors is to file intoxicated manslaughter cases as murder, thus raising the 

offense from a 2nd degree felony to a 1st degree felony, using the vehicle as a deadly 
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weapon.  However, not all of the efforts in Texas have turned out to be "smart".  

Corrections to our current statutes and practices are demonstrated and the following are 

recommended by this committee: 

1. Eliminate or greatly reduce the Driver Responsibility Program surcharges as they 

relate to DWI convictions.  The increasing number of drivers who are unlicensed 

and uninsured is unacceptable. 

 

2. Simplify and place into one statute the complicated and confusing automatic 

license suspension laws (ALR).  Maintain in Texas law only those required by 

federal funding guidelines. 

 

 

3. Remove from statues barriers for Judges to utilize pre-trial intervention, deferred 

adjudication and probation sentences in DWI cases.  Allow Judges to tailor the 

level of supervision and intervention required after professional assessment has 

been conducted.  This would include treatment, supervision of occupational 

licenses and the use of available interlock and electronic monitoring devices. 

 

4. Add to current statues incentives for suspected DWI offenders for submitting to 

breath or blood test.  At the time of a trial, if evidence is presented that a BAC of 

.15 or over is established, allow a 1st or 2nd DWI offense to be punishable at the 

next level. 

 

 

5. Establish strict guidelines for the execution of search warrants for  suspected DWI 

case blood draws.  Place limitations on the level of force allowed to obtain 

samples and establish the professional certification level required for individuals 

who conduct these procedures. 

Recommendations charge three 

 

Review the performance of the Fair Defense Act and the Task Force on Indigent Defense. 

Study key outcomes of the law, including: appointment rates in felony and misdemeanor 

cases; state and county indigent defense expenditures; attorney caseloads; attorney 

compensation; access to investigators and experts; and overall quality of counsel for the 

indigent. Examine the Task Force on Indigent Defense's effectiveness in monitoring and 

enforcing standards and design strategies to improve the delivery of services for indigent 

defense, including timing of the appointment of counsel, the use of the appointment 

wheel and the monitoring of workloads and performance of attorneys. 

 

Since 2001, indigent defense systems in Texas have dramatically improved.  Despite 

great progress, Texas still ranks in the bottom ten nationwide in indigent defense 

spending.  The committee recommends the following to enhance indigent defense 

systems across the state: 
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Since 2001, indigent defense systems in Texas have dramatically improved.  Despite 

great progress, Texas still ranks in the bottom ten nationwide in indigent defense 

spending.  The committee recommends the following to enhance indigent defense 

systems across the state: 

1. Require the TFID to increase its incentives for jurisdictions to establish public 

defender offices. 

2. Enhance TFID's ability to enforce compliance with the Fair Defense Act and track 

local indigent defense processes by improving data collection and transparency, 

including reporting on caseloads of appointed counsel and public defenders.   

3. Require TFID to adopt policies and standards to improve indigent defense 

practices, including: 

a. Standards for ensuring appropriate caseloads for counsel representing 

indigent defendants;  

b. Working with the State Bar to develop performance standards for indigent 

defense counsel; and, 

c. Standards for ensuring adequate payment for indigent defense services, 

taking different levels of cost-of-living across the state into account. 

4. Allow counties to explore different methods of appointment, including managed 

assigned counsel programs (S.B. 1710, 81st).  This would help to limit the public 

perception of bias within judicial appointment systems and provide local 

jurisdictions with more flexibility to implement programs which reduce bias and 

ensure high quality legal defense services. 

5. Require counties to track indigent defense practices and meet performance 

measures of grants issued by TFID. 

6. Require TFID to award more discretionary grant funds for programs that meet or 

exceed the requirements of the Fair Defense Act.  This would promote better 

practices, more cost-effective solutions, and accountability in establishing and 

improving indigent defense systems. 

7. Enhance the independence of the TFID by authorizing it to submit Legislative 

Appropriation Requests separate from the Office of Court Administration. 

Improve TFID's expertise in defense-related issues by adding two defense lawyer 

representatives to the Task Force, including a public defender representative. 

 

Recommendations charge four 

In reviewing the current status of municipal jails, many of the disturbing conditions that 

were noted in the "Report to the 69th Legislature on Municipal Jails" still exist today.  

This committee also agrees with a conclusion from that report that "While most 

municipal detention facilities are short term lockups they do deprive citizens of their 

freedom of movement and the owners of those facilities then become responsible for the 

safety and welfare of those individuals".   

Relying on the good faith efforts of city governments, civil right lawsuits and police 

investigation after accidents or tragedy have not prevented the death while in custody 
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(Office of Attorney General Report) of 66 individuals in municipal lockups, during the 

last five years.  Even given the fiscal restrains faced during the coming legislative 

session, Texas needs to take positive action to ensure the safety of prisoners and 

encourage compliance with best practices in the management of these facilities.  This 

committee recommends amendments to the statue governing the TCJS to: 

1. In order to determine the exact number of facilities, the specific type (holder, cell, 

locking bench) and who is detained, require registration of the jail with the Texas 

Commission on Jail Standards.   Also within this registration require an annual 

report of the average number of persons detained per day and the average number 

of hours held prior to release and a description of how the facility operates.  Each 

municipality should be required to report any and all such facilities within its 

jurisdiction. 

 

2. Adopt the "Best Practices" as defined by the TPCA (attachment one) for use by 

all municipal jails and as an element of the above registration, require certification 

that the municipal jails, holdovers, etc. are in compliance and if not, what actions 

are being implemented to obtain compliance.  Those municipal jails not in 

compliance should be required, at the time of submission of the information 

called for in recommendation 1 (above), to submit their progress toward 

compliance, their reasons for lack of attainment and obstacles to achievement, the 

steps that will be taken to achieve compliance, and the date of their projected 

compliance. 

 

3.  All reports from municipal jails to TCJS should be freely available to the public 

on their website. 

 

Recommendations charge five 

Review the detention of juvenile offenders in local jails, state jails, and Texas 

Department of Criminal Justice prison units by examining conditions of confinement, 

including quality of education, mental health treatment and medical services, 

rehabilitative treatment, and equality of access to services for young female inmates. 

Review access to administrative and inspector general grievances in TDCJ facilities. 

Make recommendations for improving the system and reduce recidivism of juvenile 

offenders. 

Juvenile offenders have specialized needs. Research also shows that juveniles are more 

receptive to programs to help prevent recidivism.  It is important to keep incarcerated 

juveniles safe while also providing them opportunities to learn. The systems that have the 

highest number of juvenile offenders have all worked to develop programs to better assist 

them, especially the female offenders. It is the recommendation of this committee to:  

1. Continue monitoring the wellbeing and recidivism of juvenile offenders. 

 

2. Monitor the specialized programs for females. 
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3. Maintain better records on juveniles in local jails to ensure they are not being 

housed to long or with adult offenders. 

 

4. Develop some form of educational programming for juvenile offenders in state 

jail. 

 

5. Review the housing of juveniles in state jail facilities to monitor whether or not 

the policy of housing them with general population should be modified.  

Recommendations charge six 

 

Study and make recommendations to ensure the accuracy and timeliness of testing done 

in Texas forensic laboratories, including DNA and blood/alcohol testing. Assess and 

make recommendations for improving the capacity of Texas criminal laboratories to 

process evidence, identify ways to reduce the backlog of DNA evidence processing, 

identify ways to encourage qualified applicants for crime lab jobs, ensure adequate 

training for new crime lab technicians, ensure the availability of efficient crime lab 

processing to all regions of the state, and determine the impact of additional collection 

requirements on the capacity of Texas crime labs to process evidence. Consider the costs 

and benefits of creating a statewide crime lab. 

On September 28, 2010 the Houston Chronicle reported that "HPD crime lab backlog 

delays trials, with understaffed crime lab getting 75 new cases a month, fear also is that 

criminals are still walking the streets."  This committee finds that it is simply amazing 

that a problem, which surfaced in Houston in 2002, is yet to be resolved.  During the 

public hearing it has become very clear that legislative action is required to address the 

continuing problems associated with Crime labs within Texas.  The committee 

recommends the following actions: 

 

1. All crime labs should be independent of law enforcement, investigators and 

prosecutors.  DPS should ensure that state crime labs are free from influence from 

other divisions of DPS.  

 

2.  A Centralized Training Center for forensic scientist should be pursued under the 

crime lab division.  Such a model would accommodate the accreditation and 

certification of personnel through standardized procedures.   

 

3. The Legislative Budget Board should be instructed to conduct a study to evaluate 

the cost benefit ratios of public versus private crime laboratories.  It should also 

review if competitive bidding between them would have a positive influence on 

testing cost. 

 

4. Inequities exist with state crime labs services being provided free to only half of 

the citizens and no consideration given to the citizens who support these programs 
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with local funds.  State crime lab services should be on a fee recovery basis and 

legislature mandating such is supported.   

 

 

Recommendations charge seven 

 

Assess how the Commission on Jail standards, the Department of Public Safety, the 

Department of Criminal Justice, and Department of State Health Services are working 

together to identify defendants with mental health issues, notify magistrates when 

defendants have been identified and, where appropriate, provide crisis stabilization 

services to defendants.  Monitor legislation passed by the 81
st
 Legislature for mental 

illness and make recommendations for any needed improvements to improve mental 

health services and reduce recidivisms. 

 

The Committeeôs review of this interim charge identified both strengths and limitations 

on the states response to improving the early identification of defendants with mental 

illnesses in local jails and the timely notification of magistrates of the defendantôs mental 

health status.  The states continued leadership role in enacting comprehensive and one of 

a kind policy measures continues to be its strength.  The failure or delays in 

implementing the policy initiatives represents a significant limitation that has negatively 

impacted both local and state criminal justice entities.  In order to ensure compliance to 

the laws enacted by the Texas Legislature, the Committee submits the following 

recommendations:   

 

1. Require the Texas Commission on Jail Standards to submit an annual report to the 

Legislature on SB 839 and SB 1557 implementation activities.  Due to the limited 

authority the state has over local jails, the only possible enforcement and 

monitoring tool is through the TCJS standards.  Requiring TCJS to incorporate 

compliance standards in their routine inspection practices will partially address 

this situation.  

  

2. Convene a meeting of key local and state criminal justice, mental health, 

regulatory and law enforcement agencies to address implementation issues.  This 

would provide stakeholders the opportunity to discuss implementation barriers, 

and make recommendations towards resolving the problem areas. 

 

3. Monitor the implementation of the magistrate notification process by adding a 

reporting requirement to the Office of Court Administrations (OCA) 

responsibilities.  OCA is an excellent resource to collect and analyze information 

from the courts on the status of the notification requirements.  

 

4. Legislation that authorizes transportation of mentally ill individuals to State 

Hospitals by means other than law enforcement resources should be considered 
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Recommendation for charge eight 

Study and evaluate the success of juvenile probation pilot programs aimed at community-

based diversion of youth from Texas Youth Commission facilities. Make 

recommendations for needed legislative action and additional programs to increase the 

number of delinquent youth successfully rehabilitated in their home communities. 

Extensive documentation and testimony was presented that revealed the effectiveness and 

efficiency derived from moving juvenile services away from state run juvenile prisons to 

community programs.  Keeping a child in the community not only cost less but the 

creation of innovative programs provides improved services without a negative impact on 

public safety.  On October 11, 2010 a New York editorial titled "Two Words: Wasteful 

and Ineffective" concerning the New York Juvenile Justice System.  It recommends a 

process that Texas has already developed with the juvenile probation pilot programs 

aimed at community-based diversion of youth from Texas Youth Commission facilities. 

 

California has already embraced this direction and is in its second year of shuttering their 

juvenile prisons and moving funding and authority to county juvenile probation 

programs.  Texas needs only to continue to move resources to the front end of the 

juvenile justice system while providing secure setting for only the worst of the worst.  

This committee recommends that: 

 

1. Continue the momentum by enhancing the juvenile probation pilot programs 

aimed at community-based diversion of youth from TYC, expanding these 

programs to all JPD in Texas. 

 

2. Continue to downsize TYC and its central office to the appropriate level required 

for their reduced population. 

 

3. Revisit the last session's sunset recommendation to consolidate all Juvenile 

Justice Agencies into a new Department of Juvenile Justice and reduce the 

apparent redundancies in the current organization structure.  Emphasize the use of 

community programs to provide treatment and rehabilitation of youth in their 

communities. 

 

Recommendation for charge nine 

Consider the impact that secondary education school disciplinary laws and policies have 

on the juvenile justice system and the adult prison system. Recommend changes, if 

needed, to current law. 

Revisit the last session's sunset recommendation to consolidate all Juvenile Justice 

Agencies into a new Department of Juvenile Justice and reduce the apparent 

redundancies in the current organization structure.  Emphasize the use of community 

programs to provide treatment and rehabilitation of youth in their communities. 
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Simply stating that disciplinary  action in schools leads to juveniles in the justice system 

is inaccurate, the phenomena has many more parts that have not been explored in this 

report. Texas has taken steps to increase the safety and productivity in schools; while 

attempting to preserve some local control. Chapter 37 of the Education Code has been 

amended in the past to compensate for needless criminalization of our youth. 

Improvements to the current system are still needed to ensure that schools remain safe 

and productive, while ensuring youth are not needlessly being exposed to the justice 

system, especially when other alternatives would be more appropriate and achieve a 

better outcome. The following are the recommendations of this committee: 

 

1. Amend Chapter 37 of the Education code by narrowing the definition for 

"Disruptive Activities", "Disruption of Classes", "Serious and Persistent 

Misbehavior" to eliminate non-criminal acts. 

 

2. Amend Chapter 37 of the Education Code by changing the dangerous or 

disruptive violation to dangerous and disruptive, In order to insure students are 

not being removed for simple disruptions to class. 

  

3. Require TEA to evaluate and modify education standards at DAEPs and JJAEPs.  

 

4. Require TEA to notify school districts of disproportionate referrals. 

 

5. Require TEA to develop a tracking system for the funds generated by citations.  

 

6. Require an evaluation of district with continued disproportionate referrals. 

 

7. Require school district to implement some form of evidence based programs that 

are proven to reduce truancy, crime, and drug offenses.   

 

8. Require more training for teachers and administrators in discipline in a 

educational setting, and early intervention options. 

 

9. Exempt 18-21 year olds from the truancy laws. 

 

10. Require the state auditor to evaluate the use of dropout funds by TEA.  

 

Ensure that all cases with the exception of the cases for certified juveniles are referred to 

juvenile courts, being that they have set standards for dealing with juveniles and 

consistency is important. 

 

Recommendation for charge ten 

 

Evaluate the usage of current Texas practices for facilitating the fair and accurate 

courtroom testimony of children and reducing the trauma associated with testifying, 

particularly for children who are victims of sexual abuse. Specifically consider recent 

efforts and trends across the nation to develop best practices, including "court 
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orientation" programs, and ensure that courtrooms are more child friendly and 

accommodating for young victims to reduce the trauma associated with testifying in court 

while ensuring that fair and accurate information is solicited from the child as a witness. 

 

It can be stressful for anyone who has been victimized to testify in court.  This is true for 

adults and especially true for children who are victims of abuse.  Recent trends across the 

nation have shown that court orientation programs specially designed for children can 

have extremely beneficial effects in reducing the stress of testifying while also promoting 

honest testimony.  Upon reviewing the matter, this committee recommends the following: 

1. Require all jurisdictions to make good faith efforts to adopt "Best Practices" 

regarding testimony of children in court. 

Recommendation for charge eleven - the Control of Contraband 

Monitor the implementation of legislation addressed by the Senate Committee on 

Criminal Justice, 81st Legislature, Regular and Called Sessions, and make 

recommendations for any legislation needed to improve, enhance, and/or complete 

implementation. Study the impact of certain provisions in the 2009 DPS Sunset bill on 

the timely processing of concealed handgun license applications and the issuance of 

licenses. Monitor and make recommendations, if needed, on actions by TDCJ to improve 

security and reduce contraband.  

1. The agency should continue to review and adjust policies and procedures 

related to unit security and contraband detection and stay abreast of technology 

advancements such as the potential cell phone jamming technology which, if 

made legal could greatly enhance the agencyôs ability to address cell phone 

issues. 
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Interim Charge One 

Study the efficiency and fairness of the current sexual offender registry system and make 

recommendations to improve the system, if necessary. Study the issue of compliance with 

the Adam Walsh Act, focusing on the associated costs to the state and the punishment of 

juveniles. Examine the risk assessment tools used to measure the likelihood of recidivism 

among sexual predators. 

Introduction  

Over the past decade several federal and state laws have been enacted modifying how 

communities deal with sex offenders. As a result sex offenders have been required to 

register with their local law enforcement agencies. They provide information such as 

their home address, their place of employment, a picture, and their offense. This 

information is then added to a public database and available to be searched at anytime by 

any person. In addition to the registry there are public notifications sent out to 

communities to inform them that a registered sex offender lives nearby. This is all done 

in order to increase public safety. However there have been several consequences as a 

result of the enacted laws. One such consequence is the effect registering has on sex 

offender's families. Often the children of sex offender's are tormented by their peers for 

the crimes of their parent. One of the very issues the Texas Legislature will have to 

deliberate about this session is whether or not to comply with a federal law that will 

change the way the state handles its registry.  

 

The theory behind the sex offender laws is to monitor known offenders in order to keep 

them from reoffending. State and federal laws have been passed as a result of several 

child abductions and murders by already convicted sex offenders. Public safety and 

especially protection of our children is the main objective. The issue is whether or not the 

measures the state and the federal government have taken have done that, or if they have 

actually decreased public safety.  

 

The past decade has brought about various sanctions for sex offenders.  The Jacob 

Wetterling Crimes against Children and the Sexually Violent Offender Registration Act 

(JWA) of 1994 created the statewide registries. It is also the  act that states Texas will 

comply with the minimum standards required by the federal government in order to 

receive funding. Under this act offenders who had committed a sex crime were required 

to report their current name and address to local law enforcement. At the time of 

enactment the registries were not public information. However, in 1996 Meganôs Law 

was passed and the registries were made public usually via the internet but also through 

public notifications. Photographs of the sex offenders were also now available to the 

public.  

 

In addition to the federal legislation, Texas passed many of its own statutes regarding sex 

offenders. In 2003 legislation was passed adding guidelines to how community 

supervision for sex offenders would be run, and implementation of  child safety zones of 

1000 ft. There was also a bill that added employer of and school attended by a sex 
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offender to the registry. This same bill mandated assessments for sex offenders rather that 

determination when considering civil commitments.  

 

Civil commitment is continued monitoring by the state for sexually violent predators that 

also have a behavioral abnormality. These particular sex offenders are subjected to civil 

commitment because the state has determined they are a high risk to the public. Civil 

commitment begins after the offender has completed the terms of their sentence. The 

civilly committed are also required to participate in outpatient treatment. In addition 

individuals who are civilly committed remain under commitment until the State 

determines their behavior abnormalities have changed enough to stop any predatory 

behavior. Civil commitment and the other mentioned sanctions are practiced by Texas.  

 

In 2005 the Texas Legislature enacted a bill that created a mechanism for deregistration, 

which is a process to be removed from the sex offender registry, for certain sex offenders. 

The process has still not been utilized because of the link to the federal law through JWA. 

In 2007 the same year Adam Walsh Protection Act (AWA) was enacted at the federal 

level, Texas enacted Jessicaôs Law. Jessicaôs Law ended the statute of limitations for 

certain sex offenses and, added continued sexual abuse of a child to statute, and mandated 

sex offender treatment for inmates. It also made the death penalty and option for 

individuals convicted of a second sex crime in certain situations. There was also 

legislation to increase the amount of information provided to law enforcement agencies 

that pertained to sex crimes. 

 

The purpose of the AWA is to provide consistency to registries across the country and 

allow for a national database. It is intended that states comply with this act by 2009; 

however, today only three states have complied. Texas has not complied and is currently 

debating compliance with the act. Those states that do not comply risk the loss of federal 

dollars. The penalty is ten percent of the Byrne grant funds, which is money allocated to 

law enforcement agencies for crime prevention. Retaining the ten percent of federal 

funding is not adequate incentive because the cost to implement the changes to registries 

would cost much more than states would lose. In Texas the loss would be $1,404,571, 

where as the cost is assessed at $38,771,924 

The major cost of the AWA is the result of modifying registration requirements. The 

most significant change to Texas would be the required registration of offenders with 

offenses that are not currently included in the list of offense requiring register. An 

example of this is kidnapping of a child. Currently an individual only has to register if 

there is an element of sexual intent or if an assessment is done that indicates the 

individual is a risk for sexual misconduct. AWA does not call for the utilization of risk 

assessments and relies solely on offense. This would cause the number of people on the 

registry to increase greatly. The AWA also increases the number of time an offender has 

to verify their information with law enforcement. The number of times is determined by 

the tier they are in. There are three tiers; three is the most severe. Another major change 

is that sex offenders not only have to submit fingerprints and information but also DNA 

to law enforcement. The length of required registration is also modified by AWA. Tier 



Senate Criminal Justice Committee 

Page 15 of 115 

one people would have to register for fifteen year; tier two for twenty five years; tier 

three for life. 

There are recent stories out of Dallas illustrating how the current system is already 

backed up. Staff shortages in law enforcement agencies have led to sex offenders being 

turned away when they go to update their registry information which they are required by 

law to do. The increase in required information reporting mandated by AWA will only 

add to the stain on law enforcement agencies and they, as illustrated by the situation in 

Dallas are already struggling.  

Currently the state of Texas allows for a judge to decide whether a juvenile has to 

register. It is done on an individual basis, which many would argue is the proper way to 

do it. AWA mandated that all juveniles would have to register for sex offenses. There 

was major concern with this change because of how it effects the privacy of  juvenile 

records. Research has shown that juvenile sex offenders recidivism rate is much lower 

than adults. They are often young enough to learn new behaviors and not reoffend. 

Allowing for registration exceptions allows for them to have a new start once they have 

served their time. Complying with the AWA removes the discretion of a judge and places 

juveniles on the registry based on conviction and not assessment or rehabilitation, which 

has always been the goal with juveniles. 

Discussion and Testimony 

The Senate Criminal Justice Committee conducted a public hearing on this charge on 

June 10, 2010.   

Invited testimony  

Allison Taylor, executive director, Council on Sex Offender Treatment (CSOT), began 

the testimony with discussion about the CSOT and the treatment program for sexually 

violent predators. She stated that there are currently 166 offenders in the program, 93 of 

which are in the community. These are the individuals that have been civilly committed. 

Thus far no individuals participating in the outpatient treatment have reoffended. It is 

providing public safety as well as being cost efficient. The cost of inpatient treatment 

ranges from approximately $70,000 to $125,000 a year, versus $24,000 a year for 

outpatient. 

Next Taylor commented on the assessment tools utilized to assess risk of sex offenders. 

For the past five years CSOT has used a dynamic risk assessment process. Prior to 2005 

only the Static 99 was used. The Static 99 is a actuarial risk scale which estimates the 

probability of sexual and violent recidivism. This method resulted in many juvenile 

offenders being classified as high risk. The process utilized today  has multiple parts. The 

risk assessment done affects community notification, but does not affect the length an 

individual is required to register. Current federal law does not allow for the use of risk 

assessments under the AWA. Taylor stated that the majority of states in the country are 
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waiting to comply with AWA in hopes that the federal government will amend the act to 

allow for risk-based assessment to determine registration length. 

According to Taylor, Texas has been working to narrow the sex offender registry to 

dangerous sexual offenders. Compliance with AWA would undo this work and place or 

keep many low risk offenders on the registry. The registry has already grown 

substantially over the years making it hard and costly to maintain for law enforcement. 

The sheer numbers on the registry increase the difficulty of monitoring the dangerous 

offenders. Under AWA registration would be determined by the category of one's 

offense, not the nature and risk factors. 

Liles Arnold, chairman, CSOT, also testified regarding AWA and the Sex Offender 

Registration Act. He stated that one concern the council has with AWA is its emphasis 

with establishing a nationwide sex offender registry. This is a concern because recent 

research shows that registration is not protecting the public and reducing recidivism rates. 

He stated that there are currently 57,000 sex offenders currently registered in Texas. The 

current registry consists of unequally dangerous sex offenders; the concern is the large 

numbers affect how successful law enforcement is at monitoring the dangerous offenders.  

Arnold stated that registration for sex offenders has many negative side effects for 

individuals and their families. It leads to difficulty finding employment and housing both 

of which are crucial for rehabilitation. He discussed a study done in Michigan which 

demonstrated that citizens were not even utilizing the registry that was cause so many 

negative consequences. 

Arnold's recommendation to the committee was that Texas should not comply with 

AWA. The result of noncompliance would be a loss of federal funding. Arnold stated that 

the National Conference of State Legislators estimated the amount of lost funds at 

approximately $2,192,600 for 2011. However any loss would have to be balanced with 

the cost of compliance. He stated that CSOT had not completed a cost analysis, but that 

California estimated their cost at approximately $38 million. 

Arnold closed by emphasizing that AWA would categorize sex offenders by offence and 

not by scientific risk assessment. He reminded the committee this could lead to low-risk 

offenders being miscategorized as high-risk, and high risk offenders being 

miscategorized as low risk. He stated that narrowing the registry would allow for the 

maximum utilization of public resources. He also supported better communication 

between states and continued development of research-based measures to identify and 

monitor high risk sex offenders. 

Mathew Ferrara, treatment provider for COST, testified that if the sex offender registry 

was affective than recidivism among sex offenders would decrease. Multiple studies have 

been done comparing the recidivism of sex offenders on the registry to the recidivism to 

those not on the registry. The recidivism rate of those on the registry is not lower than 

that of the individuals not on the registry. Ferrara further stated that lack of reduction 

does not mean individuals in the community do not utilize the registry. However, if this is 
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to be the main function of the registry it is important to limit it to the truly dangerous sex 

offenders so the public is aware of the individuals that pose a true threat. He also 

emphasized the importance of a deregistration process to maintain manageable numbers 

and allow for the hardship of sex offender's families to be reduced. 

Steve McCraw, director, Texas Department of Public Safety (DPS), testified regarding 

the duty of DPS to maintain the registry. McCraw testified that the registry is in place to 

assist law enforcement and protect the public. According to McCraw in 2009 there were 

5.9 million hits on the sex offender registry. He also testified there was no way to indicate 

if the viewings were by citizens for personal use, employers, or by agencies  or groups for 

statistical and research purposes. McCraw also testified that there are currently 61,192 

sex offenders registered in the state of Texas. Currently 4.4 percent of sex offenders are 

noncompliant. 

An update of information provided by DPS shows that as of October 26, 2010 there were 

63,694 active registrants in the state of Texas. 19,023 of the registrants do not have a risk 

assessment, 7,507 are high risk, 23,065 are moderate risk, 13,225 are low risk, 157 are 

civil commitments, and 717 are unspecified. Unspecified describes those cases where all 

the information has not been received, but the offenders have been identified as sex 

offenders. As of this date 2012, 3.16 percent, are reported as absconded. 256 were high 

risk, 701 were moderate risk, 322 were low risk, 726 were not required, 4 unspecified, 

and 3 civil commitments. 

McCraw expressed a concern with Texas becoming a haven for other states sex 

offenders. This is a concern because if another state has a law that does not exist in Texas 

and there is no similar law they are not required to register. He cites California's annoy 

and molest offense as an example. Currently other states notify Texas if a registered sex 

offender is moving to Texas; however, this does not happen if an offender absconds. 

McCraw also informed the committee that DPS wants to creating a top 10 sex offender 

fugitive program. Included with the updated information was a statement that the top ten 

sex offender fugitive program had started. One benefit of the program is that compliance 

with registration requirements has increased, which is one of the reasons for the decrease 

in noncompliance from the April hearing report and the October update. 

Gregory  Moss, lieutenant, Austin Police Department (APD), testified regarding the cost 

to comply with AWA for local law enforcement agencies. He also explained that AWA 

would provide national standards removing the responsibility of converting offenses from 

other states from local law enforcement. He stated that while APD attempts to focus on 

those that are in noncompliance or will reoffend, the public assumes all registered sex 

offenders are predators. AWA would only increase the number of people on the registry 

whether they were predators or not. Moss testified in support of risk assessments and a 

deregistration process. He states that if low-risk offenders were able to deregister that 

approximately 10 percent of the Austin registry could be removed. This would increase 

their ability to monitor the predators. 
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Public testimony  

Allison Taylor returned to add to her testimony. She testified that Article 62.402 (A) and 

(B) of the Code of Criminal Procedure binds Texas to federal law; and thus requires 

Texas to comply with AWA. If this statue is not repealed then Texas cannot progress in 

its efforts to implement legislation passed in previous sessions to allow for a 

deregistration process. Instead Texas may have to add offenses in order to be in 

compliance.  

Philip D. Taylor, a sex offender treatment provider, stated that not only do sex offender 

registries not protect the public, but according to research they are not cost effective.  He 

also stated that barring sex offenders from certain areas does not protect the public; it 

only makes it difficult for sex offenders to find homes and creates sex offender ghettos. 

In addition he stated that reviewing recidivism rates indicates that 75 to 80 percent of sex 

offenders are low risk. Taylors recommendation was to bar local governments from 

creating sex offender exclusion zones. 

At this point many member of the public testified to express their concerns and views 

regarding AWA and the direction Texas should move. Testimony was provided by 

people affected by being on the registry, or having a family member on the registry. 

Some of the main concerns of the individuals testifying were the hardship of finding a 

place to live and employment. The next most conveyed hardship was the harassment not 

of the registrant, but of their families. There were stories about children being teased and 

ostracized because they had a parent on the registry. Another situation described how a 

father lost his family, not because of a new offense or a violation, but because he could 

not work and support them or provide a home. Many of the witnesses expressed that 

circumstances under which the offense was committed and notes that no other offense 

had been committed since. Other concerns expressed by this group were the lack of 

differentiation between dangerous predators and other sex offenders, a lack of 

differentiation in the treatment for different risk levels, which has been shown in research 

to make a difference. The high cost of treatment was also mentioned. The group 

recommendations were not to comply with AWA, start utilizing the deregistration 

process, to review the process for registration of those who receive deferred adjudication, 

and to adjust current statute to shift more focus to dangerous sexual predators. Another 

recommendation was to repeal the retroactive application of registration and provide due 

process regarding placement on the registry. 

Beverly Elam, representing Texas Voices, testified against compliance with AWA. She 

stated that Congress decided on AWA without all the data being present. She cited the 

Justice Policy Institute as stating that in the first year of implementation of AWA it 

would cost Texas $38,771,924; while the penalty for noncompliance would only be 

$1,404,571, plus an additional $400,000. Elam also stated that implementation of AWA 

may result in legal issues. She cited Ohio as an example. The Ohio Supreme Court ruled 

against implementations of AWA. Elma expressed that there should be a differentiation 

between offender convicted of consensual acts and other sex offenders.  
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Recommendations 

Sex offenses are very serious crimes. There is no debate over whether violent and 

dangerous people should be punished monitored extensively. However like with most 

issues there are levels and gray areas. In addition there are limited resources to address all 

of the issues facing the state today. However, it is important to emphasis the fact that high 

cost does not negate public safety measures.  Extensive research has been done on sex 

offenders and the affects of registration and other sanctions. Based on the research, the 

testimony provided during the hearing,  it is clear registries do not provide the public 

safety, definitely not the way it is now. Add this to the recent stories in the media 

highlighting some of the issues and concerns it is the recommendation of this committee 

to: 

Repeal Article 62.402 (A) and (B) of the Code of Criminal Procedure to enable Texas not 

to be bound to the federal minimum for registration requirements. 

 

1. Establish a minimum standard for registration requirements, which include the 

current process for deregistration for those approved by the CSOT. 

 

2. Not to implement AWA. 

 

3. Require that all registered sex offenders have risk assessments done. 

 

4. Continue working to improve communication between states regarding registered 

sex offenders who present a significant risk to community safety. 
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Interim Charg e Two 

Review statistics regarding the crime of driving while intoxicated, including accident 

statistics, alcohol-related deaths and injury, and other impacts on the community. 

Examine enforcement options used nationwide to deter driving under the influence and 

make recommendations to reduce the number of alcohol-related traffic fatalities and 

accidents in Texas. 

Introduction  

The offense of driving while intoxicated (DWI) was the subject of a review conducted by 

the Senate Criminal Justice Committee in its Interim Report submitted in September 

1996.  At that time Texas led the nation in DWI fatalities with 1,782, representing 56% of 

all highway fatalities within the state.  No major amendments to Texas law occurred 

during that following session.  However in 1999 under threats of the loss of significant 

federal funds, the legislature lowered the illegal intoxication level from 0.10 to 0.08 

Blood Alcohol Concentration (BAC).  Also open containers of alcohol were banned in 

motor vehicles and a criminal penalty applied during the 2001 session, again to avoid 

sanctions against the state and the loss of federal highway funds. 

Starting with the 1993 (73rd legislative session) rewrite of the Texas Penal code, major 

enhancements to Texas DWI statues have been passed and implemented.  These include 

the restriction on using deferred adjudication in DWI cases, mandatory jail time when 

probation granted, mandated special conditions of probation in DWI cases, new state jail 

felony offense of DWI with a child in the vehicle, DWI while boating, DWI while flying, 

assembling and operating amusement rides, automatic suspensions of driver license for 

declining breath or blood alcohol test, intoxicated assault, intoxicated manslaughter, 

mandatory use of interlock device for repeat offenders, and the expansion of mandatory 

breath or blood testing for alcohol levels under specific offense elements.  Other 

legislative changes have also added civil penalties, with the most significant being the 

Drivers Responsibility Program which contains surcharges for DWI offenders to renew 

their drivers license.  For a first offense an individual is charged $1000.00 per year for 

three years.  For a repeat offender, the penalty increases to  $1,500.00 per year for three 

years.   

Today, Texas still leads the nation in DWI fatalities but has demonstrated a positive 

reduction in lowering the fatalities to 1,269, which is 38% of all traffic fatalities on Texas 

roads.  These improvements are observed during a time when Texas has had a significant 

gain in population, miles driven and roads constructed.  However, even with all the 

criminal enhancements, civil surcharges, driver license restrictions, Texas still leads 

California in impaired driving deaths, a state that has more population, miles driven and 

roads. 

According the National Transportation Safety Board (NTSB) the major cause of impaired 

traffic death is the result of "Hard Core Drinking Drivers".  The NTSB includes within 

this designation those offenders with a high blood alcohol concentration of 0.15% or 
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greater or who are repeat offenders with a drunk driving arrest or conviction in the past 

10 years.  The NTSB provides that these offenders: 

 Were involved in more than 71% of the alcohol impaired driving fatalities and 

more than 22% of all highway deaths. 

 Between 1983 and 2008, more than 228,000 people died in crashes involving 

hard core drinking drivers. 

 That in 2008 there were 11,773 deaths in the United States from alcohol 

impaired driving crashes and 8,374 involved hard core drinking drivers.  

DWI Di scussion and Testimony 

The public hearing on interim charge six was conducted on Thursday July 8, 2010.  

Chairman Whitmire opened the meeting with remarks that Texas has some of the 

toughest DWI laws and sanctions in this nation.  Pointing out that in 13 other states, DWI 

cases are sanctioned only at the county jail level and a repeat offender will never reach 

the state prison level.  In Texas a 3rd offense of DWI is a third degree felony punished by 

two to ten years in prison and a fine not to exceed $10,000.00.  Current prison population 

numbers show that approximately 5,500 individuals are in the Texas Department of 

Corrections (TDCJ) for their 3rd DWI, a number that has remained consistent for the last 

several years.  It was not until 2007 that legislation created a specialized 500 bed 

treatment program within TDCJ to provide treatment to this population.   The Board of 

Pardons and Parole (BPP) is reviewing inmate graduates of this program for parole 

consideration and currently approximately 95% of these graduates are being paroled 

under special conditions, which include continued treatment and driving restrictions. 

Invited Testimony   

Steven McCraw, Director, Texas Department of Public Safety (DPS) provided that 34.8% 

of statewide DWI arrests over the last five years have been made by DPS.  He added that 

currently their efforts are hampered by the shortage of 260 troopers, and that they work 

closely with local law enforcement agencies regarding DWI offenses. 

Art Acevedo, Austin Police Chief, testifying on behalf of the Austin Police Department 

(APD) and the Texas Police Chiefs' Association provided that over the last three years his 

department has taken a tough stance on DWI cases.  In 2007 nearly 50 % of traffic 

fatalities in Austin were DWI related.  During 2008 APD implemented "no refusal" 

weekends, requiring a breath or blood test for DWI suspects through a search warrant if 

the driver refused to voluntary submits to these test.  APD is conducting approximately 

12 "no refusal" weekends a year around major holidays.  The results to date demonstrated 

how effective this activity can be, that 92% of the suspected DWI drivers have tested a 

BAC of 0.08 or higher and that 74% of these had a BAC of 0.16 (two times the illegal 

level) or higher.  With increased enforcement and education the DWI related fatalities 

have been reduced to 33% of local traffic deaths.  Chief Acevedo also added additional 

details of APD efforts: 
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 APD focuses their enforcement actions in areas where data reveals problems. 

 That the enhanced seat belt laws are having a positive impact on preventing 

fatalities during accidents. 

 In DWI accidents APD will contact the business that served the person alcohol 

and the Texas Alcohol Beverage Commission (TABC). 

 That the city of Austin and Travis County fund staff phlebotomist for mandatory 

blood draws, either at the central intake jail or on "no refusal" weekends the 

phlebotomist is available on site, traveling in a vehicle. 

 The presence of breath or blood alcohol level increases conviction rates and 

prevents unnecessary trials, drivers who refuse these test should face jail time or 

community service (current law provides mandatory suspension of driver 

license). 

 That driving under the influence of illegal and prescription drugs is also an issue 

and these cases are also charged under state laws that regulate DWI offense. 

Chief Acevedo stressed that early intervention in both public intoxication cases and DWI 

cases is needed; assessments could lead to rehabilitative programs which should be 

balanced with the punishment asserted.  In conclusion,  he recommended the following: 

 Expand mandatory breath and blood alcohol test; make refusal a criminal 

offense punishable by jail time. 

 Allow sobriety checkpoints. 

 Add new offenses to the Penal Code of Aggravated DWI for a driver who's 

BAC is 0.18 or higher and enhance punishment.  Also add Driving While 

Ability Impaired (DWAI) for those who test 0.05 to 0.07 BAC, to replace 

charging with Reckless Driving or Obstruction the Roadway offenses. 

Kenneth Mayfield, Dallas County Commissioner for District 4, on behalf of the Dallas 

County DWI Task Force (DWITF) provided that during the next session the passage of a 

law authorizing sobriety checkpoints would be their main and only focus.  He stated that 

this is just another tool for law enforcement to use along with their other efforts, such as 

rolling saturation patrols.  He added that well publicized sobriety check points are more 

effective than the rolling saturation patrols which require probable cause to stop a 

vehicle. 

Judge David Hodges, Judicial Liaison, Texas Center for the Judiciary, provided that the 

most pressing legislative issue with DWI cases is to eliminate or substantially reduce the 

license renewal surcharges that is imposed on DWI convictions by the Driver's 

Responsibility law.  Since imposing these surcharges: 

 Conviction rates have decreased every year; in 2005, 99,501 DWI arrest resulted 

in 63,132 convictions.  In 2009, 102,309 DWI arrest resulted in 44,777 

convictions.   

 Dismissal rates have increased every year; DWI cases are prosecuted as reckless 

driving, obstruction of highway, and public intoxication, in order to avoid the 

civil penalty. 
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 Court's pending caseload has gone up significantly- an increase of approximately 

25,000 cases.  At the current statewide trial capacity, it would take 16 years to 

dispose of these cases, if they all demand a trial. 

 These surcharges are not changing behavior, not being collected, and are creating 

a new class of criminals each day by adding to the 1.2 million unlicensed and 

uninsured drivers in the state. 

Judge Hodges  proceeded to address the significant decline in the number of DWI 

defendants being placed on probation. The decline being a result of all incentives to 

accept probation having been removed from the DWI statutes.  It has become a much 

more viable option for defendants to simply accept a jail term, which can then be 

discharged through three for one credit in overcrowded county jails.  Lost in this process 

is the opportunity to change the future behavior of those DWI defendants who are likely 

to re-offend.  Statistically, at least one third of first offenders will re-offend, and a much 

higher percentage of second offenders will commit a third and subsequent offenses.  The 

ability of trial judges to grant deferred adjudication and early release for completion of all  

terms of probation as well as when a defendant is no longer a concern to the public 

safety, as in all other criminal cases, should be restored. 

Judge Hodges also called for their elimination of the current system of driver's license 

suspensions (ALR) and special need licenses.  Only those currently required by federal 

law should be retained, with those being placed in one statue. 

Concerning the mandated DWI education course, and the repeat offenders DWI 

education course (both required for receiving certain federal funds), Judge Hodges stated 

they are not effective and suggested that the curriculum be reviewed and rewritten to 

incorporate adult learning and cognitive education principles. 

Jean Spradling Hughes, Presiding Judge, Harris County Criminal Courts at Law, 

provided specific DWI statistical reports produced by their Office of Court Management.  

In 2000 the conviction rate (those with jail and or fine) was 48% versus the probation rate 

of 45%; by 2008 the conviction rate rose to 65% while the probation rate fell to 23%.  

These reports also provide that in a three year study (2005-08) of all 2005 first time DWI 

cases in Harris County, those who were on probation had a rearrest rate of 12% versus 

19% of those with straight convictions.  Judge Hughes presented that rapid intervention 

and treatment are key to preventing future DWI offenses.  Screening and effective 

assessments should guide the judge to tailor a supervision program that meets the 

identified needs and risk.   

To counter the trends in Harris County (which mirror those statewide trends described by 

Judge Hodges), a collaborative program with Harris County District Attorney Pat Lykos, 

was created.  The Direct Intervention using Voluntary Education Restitution and 

Treatment (DIVERT) is a one to two year pretrial intervention program for first 

offenders.  DIVERT includes a complete assessment, an individually tailored program 

which may include treatment, mandatory drug testing, and electronic monitoring of 

alcohol use of person and or vehicle.  An individual is required to enter a plea of guilty 
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and to sign a written contract that specifies the conditions of supervision.   If expelled 

from the program, they will serve a thirty day jail sentence.  However, successful 

completion leads to a dismissal of the case and the arrest expunged after one year. Only 

the driving record will indicate the DWI event and it will be used to enhance the offense 

in a future arrest.  With one year of operations, the DIVERT program has had 

approximately 2,700 participants and has demonstrated a 2% failure rate. 

Judge Hughes also addressed the inconsistency within the law that requires an interlock 

device if an offender takes a breathalyzer test, fails and is charged, but not if the person 

refuses the test.  She recommended that the use of these devices, as well as oversight of 

occupational licenses should be at the discretion of the court.  She agreed with the 

discussion that high surcharges and license suspension interfere with an offenders' ability 

to rehabilitate and that current law impedes the courts discretion, leading to innovative 

programs such as the DIVERT program.  

Dibrell "Dib" Waldrip, Judge of the 433rd District Court of Comal County, provided 

information on drug court programs including the Challenge Court program which he 

presides over.  Judge Waldrip asserted that working with individual DWI offenders on a 

one on one basis and providing mental health and substance abuse treatment at the 

earliest possible stage greatly reduces recidivism.  Additional judicial and treatment 

resources, along with incentives are needed from the state to standardize drug court 

programs.  The Challenge Court is a post conviction program aimed at repeat offenders.  

A successful completion results in a misdemeanor conviction rather than a felony 

conviction.  

Joining Judge Waldrip was Glenn Leineweber a participant in the Challenge court 

program.  Mr. Leineweber spoke of his personal experience and how he was provided 

access to recovery.   

Public Testimony 

 Lauretta Hill, Deputy Chief, Arlington Police Department (APD), representing the City 

of Arlington provided that approximately 50% of traffic fatalities in Arlington are DWI 

related. She added that APD uses rolling saturation patrols, "no refusal" blood draw 

weekends, bar checks, and targets specific problem areas supported by intoxication 

statistics.  She also spoke in favor of sobriety checkpoints and compared them to the 

already legal driver's license and insurance check points. 

Scott Bratcher, Lieutenant, Dallas Police Department (DPD), representing his department 

provided that 54% of the traffic fatalities in Dallas over the last two years were alcohol 

related.  DPD also conducts "no refusal" weekends, has a full time DWI squad and makes 

about 3,500 DWI arrest each year.  He also supported enhanced penalties for refusing 

testing and for high BAC cases, and endorsed the use of sobriety checkpoints as a useful 

tool for law enforcement. 
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Paul Lassalle, Senior Police Officer, Houston Police Department (HPD), representing his 

department provided that during their "no refusal" weekend over Memorial Day in 2007, 

60% of the persons who initially refused testing, when tested, were positive for drugs 

other than alcohol.  He also supported the expansion of mandatory blood testing for 

suspected DWI cases, the use of sobriety checkpoints and reforming the automatic 

license suspension (ALR) laws as they are ineffective. 

Leah Pinney, Fair Defense Director, Texas Criminal Justice Coalition, representing her 

organization stated that the focus should be on treatment to address the underlying 

addiction. She stated that enough strong law enforcement tools are already provided. 

Bill Lewis, Public Policy Liaison, Mothers Against Drunk Driving (MADD), 

representing his organization provided support for sobriety checkpoints and mandatory 

interlock devices on all DWI convictions, including first time offenders and non 

probationers.  He also stated that he is in favor of treatment and that MADD is just as 

concerned with person driving under the influence of drugs as those impaired by alcohol. 

Brittany Hibbs, Public Policy Liaison, Texans Standing Tall (TST), representing her 

organization provided that the Uniform Accident and Sickness Policy Provision Law 

(UPPL) should be repealed as it allows insurers to deny claims for injuries sustained 

while under the influence of alcohol.  Also, that the ALR laws should be reviewed and to 

allow for the expansion of mandatory blood draws on suspected DWI offenders.  

Kristi Allen, Director of Coalitions, Community Coalitions of Greater Houston (CCGH) 

supported the repeal of the UPPL expanding treatment options, expanding drug courts 

and innovative first offender programs, expanding blood draws for DWI suspects and 

reviewing ALR and surcharges. 

Shannon Edmonds, Director of Governmental Relations, Texas District and County 

Attorneys Association (TDCAA), representing his organization provided information 

concerning the ALR process cost and how it increases the cost to local law enforcement.  

He suggested that the ALR process could be deleted without negatively impacting the 

criminal justice system.  Returning deferred adjudication in DWI cases is supported by 

prosecutors and DWI is the only misdemeanor offense where it is disallowed.  He added 

that deferred adjudication can serve as an incentive for a defendant to change their 

behavior. 

Edward Jimenez, representing himself, provided insight into his personal tragedy created 

by a drunk driver.  He also spoke in favor of sobriety checkpoints being allowed. 

Jamie McAfee, representing herself supported the need for more treatment and 

intervention into these cases and supported the use of electronic monitoring equipment 

that detects an individual's use of alcohol. 

Donna Chatham, representing herself spoke to DWI prevention efforts, especially  

improved training for servers and establishments that serve alcohol. 
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Recommendations 

Texas has "tough" laws governing DWI offenses and allows a great deal of flexibility for 

prosecutors to seek the appropriate level of sanctions and punishment.  A current practice 

among prosecutors is to file intoxicated manslaughter cases as murder, thus raising the 

offense from a 2nd degree felony to a 1st degree felony, using the vehicle as a deadly 

weapon.  However not all of the efforts in Texas have turned out to be "smart".  

Corrections to our current statutes and practices are demonstrated and the following are 

recommended by this committee: 

1. Eliminate or greatly reduce the Driver Responsibility Program surcharges as they 

relate to DWI convictions.  The increasing number of drivers who are unlicensed 

and uninsured is unacceptable. 

2. Simplify and place into one statute the complicated and confusing automatic 

license suspension laws (ALR).  Maintain in Texas law only those required by 

federal funding guidelines. 

3. Remove from statues barriers for Judges to utilize pre-trial intervention, deferred 

adjudication and probation sentences in DWI cases.  Allow Judges to tailor the 

level of supervision and intervention required after professional assessment has 

been conducted.  This would include treatment, supervision of occupational 

licenses and the use of available interlock and electronic monitoring devices. 

4. Add to current statues incentives for suspected DWI offenders for submitting to 

breath or blood test.  At the time of a trial, if evidence is presented that a BAC of 

.15 or over is established, allow a 1st or 2nd DWI offense to be punishable at the 

next level. 

5. Establish strict guidelines for the execution of search warrants for  suspected DWI 

case blood draws.  Place limitations on the level of force allowed to obtain 

samples and establish the professional certification level required for individuals 

who conduct these procedures. 
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Interim Charge Three 

Review the performance of the Fair Defense Act and the Task Force on Indigent Defense. 

Study key outcomes of the law, including: appointment rates in felony and misdemeanor 

cases; state and county indigent defense expenditures; attorney caseloads; attorney 

compensation; access to investigators and experts; and overall quality of counsel for the 

indigent. Examine the Task Force on Indigent Defense's effectiveness in monitoring and 

enforcing standards and design strategies to improve the delivery of services for indigent 

defense, including timing of the appointment of counsel, the use of the appointment 

wheel and the monitoring of workloads and performance of attorneys. 

Introduction  

The Senate Criminal Justice Committee conducted a public hearing on this charge on 

May 13, 2010.  Invited testimony was provided by Dr. Tony Fabelo, Director of 

Research, Council of State Governments Justice Center; Jim Bethke, Director, Task 

Force on Indigent Defense; Judge Sharon Keller, Presiding Judge, Texas Court of 

Criminal Appeals; Jim Allison, General Counsel, County Judges and Commissioners 

Association of Texas; Andrea Marsh, Executive Director, Texas Fair Defense Project; 

Ana Yanez-Correa, Executive Director, Texas Criminal Justice Coalition; Jeanette 

Kinard, Director, Travis County Mental Health Public Defender Office; Roger Jefferies, 

Executive Manager, Travis County Criminal Justice Planning; and Jeff Blackburn, State 

Bar of Texas & Texas Tech Innocence Project Clinic. Public testimony was provided by 

Patrick McCann, representing himself. 

Prior to 2001, Texas had no coordinated system for providing public defense services 

to poor people accused of crimes.  Widely varying local procedures governed the right 

to counsel for these defendants.  To address the issue, the 77th Legislature passed the 

Fair Defense Act (FDA) - S.B. 7 - which required all criminal courts in Texas to adopt 

formal procedures for the appointment of counsel to indigent defendants.  The FDA 

allowed flexibility to local jurisdictions in adopting these procedures, however, required 

that all jurisdictions meet minimum statewide standards.  These standards include: 

 Prompt appointment of defense counsel  

 Methods for selecting defense lawyers eligible to receive court appointments, 

including qualification standards  

 Methods for selecting defense lawyers for appointment in specific cases  

 Methods for determining indigency   

 Fee schedules for payment of appointed defense lawyers  

 Compensation procedures for experts and investigators in cases 

involving indigent defendants 

The FDA also created the Task Force on Indigent Defense.  This new commission would 

provide oversight for the implementation of FDA and administer a new state program for 

awarding state grant funding to counties for the purpose of indigent defense.   
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Discussion and Testimony 

Invited Testimony 

Invited testimony began with Dr. Tony Fabelo, Director of Research, Justice Center, 

Council of State Governments, who provided a written report to the Committee entitled 

"Justice Denied," regarding the state of indigent defense nationwide.  Dr. Fabelo made 

mention of the great strides the State of Texas has made in the area of indigent defense 

since the passage of the Fair Defense Act in 2001.  Prior to the Fair Defense Act, Texas 

was considered the "laughing stock of the nation," according to Dr. Fabelo.  Today, 

Texas has well defined minimum operating standards with oversight from the Task Force 

on Indigent Defense (TFID), established state funding through formula and discretionary 

grants, and created 16 public defender offices serving 91 counties.   

Dr. Fabelo went on to describe the organizational structure and functions of TFID.  Judge 

Sharon Keller, presiding judge on the Court of Criminal Appeals, also serves as 

Chairman to TFID.  Jim Bethke, serves as Director of the TFID.  The Task Force is 

governed by the Office of Court Administration (OCA), and is provided administrative 

support through OCA.  TFID was created to implement the Fair Defense Act and is 

responsible for the creation of the administrative infrastructure and minimum operating 

standards for counties mentioned earlier by Dr. Fabelo.  Those standards include prompt 

magistration, standards for determining when a defendant is indigent, a system for the 

fair and neutral appointment of counsel, and certain qualifications for participating 

attorneys. 

Dr. Fabelo noted that despite the gains achieved since 2001, when an indigent defense 

system was virtually non-existent, the State continues to lag behind most states in total 

spending on indigent defense and recognizes the continued need for improvement.  In 

2009, Texas spent approximately $28 million on indigent defense support for counties - 

bottom 10 nationwide.  However, the total cost, most of which is carried by counties, was 

somewhere near $186 million.   Despite remaining below the national average on 

indigent defense spending, Texas continues to make significant progress.  Dr. Fabelo 

testified that since 2002, indigent defense representation has increased by 45 percent.  

Going from roughly 324,000 appointments in 2002 to just over 470,000 in 2009.  Texas 

has also seen improvement in the appointment of counsel from FY2002 through FY2009.  

Attorney appointment rates for misdemeanors increased from  26% to 35% and attorney 

appointment rates for felonies increased from 54% to 68% over the time period.   

Fabelo then testified that evaluations have shown that regional and specialized public 

defender offices are a cost-effective and efficient way to provide indigent defense, 

particularly in rural areas and for those with mental health needs.  He went on to list some 

of the advantages of public defender offices which include economies of scale, higher 

quality of representation and case management, more budget predictability for counties, 

and a reduction in the jail population because defendants are no longer being held in jail 

due to lack of representation.  Dr. Fabelo also recognized the challenge presented by the 

appointment of counsel by the courts.  In many cases, the court appoints counsel for 
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indigent defendants.  It is not uncommon for a court to appoint the same attorney(s) for 

all indigent cases.  This creates the perception that the defense attorney is not 

independent of the court, as well as the perception that these attorneys are favored over 

others by the court.  This often leads to questions of credibility for the court and the 

quality of representation of indigent defendants.  Fabelo later testified that independence 

of counsel is an important aspect of an effective indigent defense system.  He suggested 

local entities be able to experiment with methods of appointment to see which one is 

most effective.   

Dr. Fabelo then discussed a proposal, which is under review by TFID, for the creation of 

a public defender office in Harris County - the largest county in the United States without 

such an office. 

Dr. Fabelo went on to present some challenges facing the State in strengthening and 

improving the indigent defense system.  The most critical elements, according to Fabelo, 

are maintaining an independent oversight body (TFID) and the manner in which counsel 

is appointed.  Other key areas of focus are the qualification and supervision of counsel, 

compensation of counsel, eligibility and prompt assignment of counsel, support and 

investigative services, and accountability.  Fabelo went on to recommend that TFID be 

expanded to include two public defenders, appointed by the Governor, and become 

independent of OCA, with OCA maintaining administrative support only.   

Judge Sharon Keller, Chair, TFID and Presiding Judge, Court of Criminal Appeals 

testified that indigent defense in Texas has been vastly improved since the inception of 

the FDA in 2001.  Echoing Dr. Fabelo's testimony, Judge Keller stated that despite the 

gains that have been made, there are still challenges to be addressed.  TFID is committed 

to addressing these future challenges and is focused on keeping the progress of indigent 

defense going.  One specific challenge facing TFID is the need to address how to sustain 

and replicate good programs at the county level.  TFID and the State must not burden 

counties more than necessary and additional funding is needed to help counties 

implement and maintain these programs.  Keller also stressed the key role counties play 

in advancing the progress of indigent defense programs, stating that TFID must be 

receptive to input and new ideas from counties.  Judge Keller then asked that the 

Legislature provide some direction as to how indigent defense programs are funded and 

define the scope of TFID and the structure of its Board. 

Jim Bethke, Director, TFID testified that the successes of TFID and indigent defense in 

Texas has been a result of widespread collaboration of agencies, advocate groups and 

other criminal justice stakeholders.  Bethke went on to provide that some public defender 

offices are being overwhelmed by high caseloads.  Discussion between members and 

Bethke then pointed to offices where indigent defense services are being underutilized.  

Bethke suggested that the Legislature provide TFID with more tools to promote 

compliance with the Fair Defense Act.  Senator Hinojosa went on to state public defense 

services were being underutilized in some counties due to appointment of private 

attorneys by the court, rather than public defenders, to indigent defendants.  Senator 

Hinojosa went on to suggest that a standard of appointment be enacted to limit the fees 
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charged by private attorneys appointed by the court not to exceed those charged by public 

defenders.  That standard of appointment should also include that a judge be required to 

state why private counsel was appointed, rather than a public defender provided by the 

county.   

A discussion followed regarding the increasing costs of indigent defense.  Bethke 

provided that real indigent defense costs, not accounting for inflation and increased 

caseloads, have doubled from $91 million in 2001 to over $180 million in 2009.  Of that 

$90 million in increased costs since 2001, the State has provided $30 million and the 

counties have supplied the additional $60 million.  Given this disproportion of funding, 

Bethke stated that TFID is exploring ways in which the State can share more of the costs 

with counties.  Bethke went on to echo previous testimony that, despite the great progress 

that has been made, among the ten largest states (in population) Texas still ranks tenth in 

per capita indigent defense spending. 

Jim Allison, General Counsel, County Judges and Commissioners Association of Texas 

testified to the significant progress made by Texas since the passage of the FDA.  Stating 

that prior to the FDA, Texas had virtually no indigent defense system.  Today, according 

to Allison, Texas has one of the more advanced indigent defense systems in the nation.  

Allison went on to state that the ultimate responsibility of ensuring adequate counsel for 

an indigent defendant lies with the judiciary and that it is the responsibility of the 

Legislature to provide sufficient funding and guidance for the most cost-effective use of 

indigent defense funds.  Allison testified that, since 2001, indigent caseloads have 

increased by 45 percent, while costs have increased 100 percent.  He mentioned that the 

differences of increased caseloads and costs may be, at least in part, the result of 

inadequate compensation of counsel.  Additionally, inefficiencies in the delivery of 

services, such as court appointed defense counsel, may be contributing to the elevated 

costs.  These increased costs are something that must be closely reviewed and both the 

counties and the State must better manage these escalating costs by reducing 

inefficiencies in the system. 

Andrea Marsh, Executive Director, Texas Fair Defense Project provided testimony 

regarding ongoing challenges with the indigent defense system in Texas.  One challenge 

is a lack of independence for attorneys in the current system.  Under current Texas law 

(Article 26.04, Code of Criminal Procedure) judges are required to screen attorneys who 

want to be appointed by the court, to make appointments in individual cases, to make 

compensation decisions for appointed attorneys, and to control access to investigators and 

experts.  These requirements, according to Marsh, are in contrast to the best practice 

recommendations of the American Bar Association which were established in 2002 after 

the passage of the FDA.  Marsh explained that judges are meant to be objective arbiters 

and are not involved in matters of prosecution, and therefore should not be involved in 

matters of the defense either.  She went on to mention S.B. 1710, introduced in the 81st 

Legislature, which would have given counties the option of creating independent counsel 

assignment systems, rather than using the traditional court appointed system.  S.B. 1710 

passed the Senate unanimously, but died on the General State calendar. 
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Marsh went on to testify that appointment rates in misdemeanor cases are still extremely 

low, compared to felony cases.  This is troublesome, according to Marsh, because many 

misdemeanor defendants are entering pleas without the benefit of counsel and only 

approximately one-fifth of indigent misdemeanor defendants receive public counsel.  

Addressing previous discussions, Marsh went on to say that a refusal of appointment by a 

judge for a defendant who has been released on bond is a violation of the FDA.  She went 

on to note that, currently, there is no mechanism under the FDA to require counties to 

increase misdemeanor appointments. 

A third challenge facing the indigent defense system in Texas is the difficulty of holding 

local jurisdictions accountable for grant funds delivered by TFID.  Currently, roughly 90 

percent of the grant funds issued by TFID are state formula grants, while about 10 

percent are targeted grants for specialized programs.  Marsh testified that the majority of 

these funds go to assigned counsel systems.  This becomes problematic for accountability 

purposes because it is difficult, within appointed counsel systems, to acquire information 

regarding these attorneys' caseloads and the quality of representation provided because 

there is no tracking or supervision requirement.  Marsh suggested financial incentives be 

given to counties to encourage the shift to more accountable public defense systems.     

Ana Yanez-Correa, Executive Director, Texas Criminal Justice Coalition opened her 

testimony stating her support of the recommendations of prior witnesses and endorsement 

of the collaborative efforts of TFID.  Yanez-Correa then testified that an increase in 

discretionary grant funds would be beneficial to increasing accountability efforts.  She 

recommended that appointed defense attorneys be required to submit information to 

OCA, such as the types of cases they are assigned to, how many cases they have 

requested, the compensation they requested and the amount received, services they have 

requested, and their rates of pleas, convictions and dismissals.   In order to collect this 

additional information, Andrea Marsh interjected, OCA would be required to change its 

reporting requirements.  This new information could then be requested and submitted, 

according to Yanez-Correa, at no additional cost to the counties or state.  Yanez-Correa 

then recommended setting a minimum caseload standard for appointed attorneys as well 

as reducing the number of jailable misdemeanors.  Reducing jailable misdemeanors, 

according to Yanez-Correa, would reduce caseloads with no fiscal impact to the state or 

counties.     

Jeanette Kinard, Director, Travis County Mental Health Public Defender Office testified 

that she has served as both a court appointed attorney as well as a public defender.  

Kinard elaborated on her service as a Travis County public defender for the mentally ill, 

stating that client services since the creation of the public defender office have 

dramatically improved.  A large part of this improvement is a result of bringing support 

staff like social workers and caseworkers to assist attorneys with mentally ill clients.  

Kinard's office has an annual budgeted caseload of 400 cases.  Kinard went on to 

describe the mental health court in Travis County.   

Roger Jefferies, Executive Manager, Travis County Justice and Public Safety Planning 

testified that because of the mental health public defender office, outcomes for mentally 
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ill defendants in Travis County have significantly improved due to earlier intervention, 

the provision of more services, less jail time, and fewer convictions.  Jefferies went on to 

provide that he is in the process of completing an evaluation of the indigent defense 

system in Travis County and plans on expanding indigent services to assist the veteran's 

court.   

Jeff Blackburn, Chairman, State Bar of Texas Committee on Legal Services to the Poor 

in Criminal Matters and the Texas Tech Innocence Project Clinic testified to the need for 

increased funding of indigent defense in Texas.  Mr. Blackburn noted that most counties 

fund their systems using tax based revenue, and given the current economic trends and 

unlikely nature of tax increases at the county level, adequate funding will no longer be 

available.  As the money runs out, according to Blackburn, counties are going to look for 

more ways to increase revenue.  Examples given by Blackburn would be an increase in 

the amount of misdemeanor prosecutions which generates revenue for the county, as 

opposed to the State.  To address this challenge, Mr. Blackburn recommended making the 

FDA significantly more enforceable.  He went on to say the court appointed system has 

created a culture of underachieving legal representation in cases with indigent defendants.  

Mr. Blackburn stated a public defender system is the best way to eliminate this culture 

and provide adequate representation of indigent defendants. 

Public Testimony 

Patrick McCann, representing himself, testified in favor of public defender offices. 

Recommendations 

 

Since 2001, indigent defense systems in Texas have dramatically improved.  Despite 

great progress, Texas still ranks in the bottom ten nationwide in indigent defense 

spending.  The committee recommends the following to enhance indigent defense 

systems across the state: 

1. Require the TFID to increase its incentives for jurisdictions to establish public 

defender offices. 

2. Enhance TFID's ability to enforce compliance with the Fair Defense Act and track 

local indigent defense processes by improving data collection and transparency, 

including reporting on caseloads of appointed counsel and public defenders.   

3. Require TFID to adopt policies and standards to improve indigent defense 

practices, including: 

a. Standards for ensuring appropriate caseloads for counsel representing 

indigent defendants;  

b. Working with the State Bar to develop performance standards for indigent 

defense counsel; and, 

c. Standards for ensuring adequate payment for indigent defense services, 

taking different levels of cost-of-living across the state into account. 

4. Allow counties to explore different methods of appointment, including managed 

assigned counsel programs (S.B. 1710, 81st).  This would help to limit the public 
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perception of bias within judicial appointment systems and provide local 

jurisdictions with more flexibility to implement programs which reduce bias and 

ensure high quality legal defense services. 

5. Require counties to track indigent defense practices and meet performance 

measures of grants issued by TFID. 

6. Require TFID to award more discretionary grant funds for programs that meet or 

exceed the requirements of the Fair Defense Act.  This would promote better 

practices, more cost-effective solutions, and accountability in establishing and 

improving indigent defense systems. 

7. Enhance the independence of the TFID by authorizing it to submit Legislative 

Appropriation Requests separate from the Office of Court Administration. 

Improve TFID's expertise in defense-related issues by adding two defense lawyer 

representatives to the Task Force, including a public defender representative. 
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Interim Charge Four 

Study and make recommendations related to municipal jails and other detention facilities 

that operate without state agency oversight. Identify the number of such facilities and the 

population detained, as well as best practices for municipal jails. Make recommendations 

to improve services and consider options for oversight of facilities by the Texas 

Commission on Jail Standards. 

Introduction  

The Texas Commission on Jail Standards' (TCJS) web site provides a concise accounting 

of their history and responsibilities as follows: 

The Texas Legislature created the Commission on Jail Standards in 1975 to 

implement a declared state policy that all county jail facilities conform to 

minimum standards of construction, maintenance and operation. In 1983, the 

Texas Legislature expanded the jurisdiction of the Commission to include county 

and municipal jails operated under vendor contract. In 1991, the Texas 

Legislature added the requirement for count, payment, and transfer of inmates 

when precipitated by crowded conditions as well as expanding the Commission's 

role of consultation and technical assistance. In 1993, the legislative function 

expanded the role of the Commission again by requiring that it provide 

consultation and technical assistance for the State Jail program. In 1997, the 

Texas legislature affirmed that counties, municipalities and private vendors 

housing out-of-state inmates are within the Commission's jurisdiction. It is the 

duty of the Commission to promulgate reasonable written rules and procedures 

establishing minimum standards, inspection procedures, enforcement policies and 

technical assistance for: 

1. the construction, equipment, maintenance, and operation of jail facilities 

under its jurisdiction;  

2. the custody, care and treatment of inmates;  

3. Programs of rehabilitation, education, and recreation for inmates 

confined in county and municipal jail facilities under its jurisdiction. 

In 1983 the 68th Legislature adopted House Concurrent Resolution number 247 

directing the TCJS to promulgate reasonable rules and procedures establishing 

model minimum standards for municipal jails; to furnish and enumeration of 

municipal jails; and to furnish the 69th Legislature its findings.  Their findings were 

published in a report titled "Report on Municipal Jails by the Texas Commission on 

Jail Standards to the 69th Legislature" and contained the following conclusions and 

recommendations: 

1. All detention facilities in Texas, except municipal facilities, are monitored 

by some state agency and must comply with certain standards; it follows 

that municipal detention facilities should be operated similarly. 
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2. While most municipal detention facilities are short term lockups they do 

deprive citizens of their freedom of movement and the owners of those 

facilities then become responsible for the safety and welfare of those 

individuals. 

3. In most cases the municipal authorities want to carry out this responsibility.  

Adoption of these standards will assist in that endeavor. 

4. TCJS recommends these standards become mandatory and enforceable with 

provisions for inspections, enforcement, variances, rulemaking and 

contested cases and that TCJS be staffed and funded to do so. 

No significant actions resulted from this study nor where the recommendations 

amended into state law.  Since the adoption and funding of TCJS in 1975, a 

discussion of adding municipal jails to their jurisdiction has regularly occurred 

during subsequent legislative sessions. 

Currently the only requirement for municipal jails to report their existence to the 

TCJS is contained in Section 511.009 (a) (12) of the Government Code.  It "requires 

the chief jailer of each municipal lockup submit to TCJS, on a form prescribed by 

TCJS, and annual report of persons under 17 years of age securely detained in the 

lockup, including all information necessary to determine compliance with state law 

concerning secure confinement of children in municipal lockups". 

Municipal Jail Discussion and Hearing 

The Senate Criminal Justice Committee conducted a public hearing on this charge on 

September 7, 2010 in Austin, Texas. Chairman Whitmire gaveled the meeting to order 

and called the first invited witness. 

Invited Testimony  

Brandon Wood, Assistant Director, Texas Commission on Jail Standards, provided that 

their jurisdiction is primarily over county jails and other private providers that house state 

inmates and out of state inmates.  Only municipal jails that house inmates under contract 

with a county, with this state or another state fall under their oversight.  He later clarified 

to the committee in an email that only three municipal facilities are currently under TCJS 

oversight as they house either county or federal inmates.  A facility that only houses 

federal inmates is also not under TCJS oversight but is monitored by the Federal Bureau 

of prison, just as all state prisons are solely under the oversight of the Texas Department 

of Corrections.  He continued testimony as follows:  

 Municipalities are authorized to operate jails but there is no oversight agency at 

the state level. 

 There are approximately 850 police departments within the state and that 

approximately 350 of these operate some type of holding or detention facility. 

 TCJS often receives complaints about municipal jails which they refer to the city 

that operates them for resolution. 
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Mr. Wood concluded by recommending that municipalities that house inmate up to 72 

hours be required to have certification for staff, adopt minimum jail standards, submit to 

independent outside inspections and audits of facilities and operations. 

 

Donna Klaeger, County Judge, Burnet County, Chair of the Texas Commission on Jail 

Standards echoed Mr. Wood's recommendations and added that municipal facilities 

should have minimal standards and oversight. 

 

Timothy Braaten, Executive Director, Texas Commission on Law enforcement Officer 

Standards and Education (TCLEOSE) provided that the jailers who are employed in a 

county jail are licensed by TCLEOSE but jailers in a municipal jail are unregulated.  He 

added that there are approximately 25,000 licensed county jailers and around 200 

licensed contract (private facilities) jailers.  TCLEOSE does not maintain any records on 

municipal jails and receives very few complaints about them. 

 

Dave Barber, Police Chief, Hedwig Village Police Department (HVPD), testified on 

behalf of his agency and the Texas Police Chief's Association (TPCA) provided that 

municipal jails are a necessity but serve a completely different purpose than county jails.  

He continued as follows: 

 

 Approximately two thirds of the arrests made by HVPD are for class C 

misdemeanors and that in some of these arrests the individual must be held for a 

period of time due to intoxication or outstanding warrants. 

 If HVPD had to transport these prisoners to the Harris County Jail it would cost 

the city $75 a day and use up valuable street time for his officer. 

 He is in opposition to placing municipal jails under TCJS due to the cost of the 

city to upgrade facility to meet standards and the cost to the state to expand 

oversight. 

 HVPD operated an 8 bed jail without full time jailers which is greatly different 

from that operated by the Houston Police Department, which houses over 400 

prisoners and has full time jailers. 

 HVPD will only detain an offender for 56 hours and relies on medical staff and 

judges who are on call if needed, often their jail is vacant. 

 

Chief Barber concluded by providing that TPCA has developed best practices 

standards for municipal jail management. These are tailored to holding facilities, 

which is vastly different from county jails which are housing facilities.  These cover such 

areas as separation of prisoner (gender and age), visitation, fire protection for jail cell 

area, evacuation plan for jail cell area, prisoner's property and release process, jail cell 

inspection each shift, and visual observation of prisoner as well as other important 

practices.  

 

Patrick Dougherty, Lieutenant, Houston Police Department (HPD) testified that HPD 

operates one of the largest municipal jails in this country, with over 400 prisoners in two 

main jails and five lockups.  Within 23 hours over half of these prisoners are transferred 

to the Harris County Jail, with the others being bonded out or discharged (paid fine).  He 
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recommended that Texas create a set of standards for municipal jails using the best 

practices, keeping in mind that municipal jails are aligned with the Police Department, 

not the courts. 

 

Kristin Swanson Spivey, Interim Director, Municipal Jail Association of Texas (MJAT) 

testified that MJAT provides training for municipal detention officers to ensure that the 

facilities are safe and well run.  She stated that the 40 hour course of instructions includes 

the areas of use of force, crisis intervention, prisoner's rights, and contraband control and 

gang recognition.  She recommended standardized, certified training either through their 

organization or extension services and community colleges. 

 

Public Testimony 

 

Ana Yanez-Correa, Executive Director, Texas Criminal Justice Coalition (TDJC), 

recommended a state law limiting the number of hours a person could be held or detained 

in a municipal jail.  She stated was prepared to offer 72 hours but based on Chief Barber 

comments, 56 hours was appropriate.  

 Written Testimony 

 

Russell Kerbow, Police Chief, Lewisville Police Department (LPD), submitted written 

testimony in which he recommended as follows: 

 In order to determine the number of facilities and those detained, require 

registration of the jail with the State and an annual report of the average number 

of persons detained per day and the average number of hours held prior to release. 

 Adopt the "Best Practices" as defined by the TPCA for use by all municipal jails 

keeping in mind that agencies lacking resources may need to be "grandfathered" 

or need funds from the state in order to achieve the physical changes necessary to 

meet standards. 

 Avoid requiring municipal jails or temporary holding facilities to meet the same 

standards as required by the commission.  The costs are unreasonable unless the 

state is willing to provide a funding source.  Current staffing by the TCJS is 

unable to keep pace with the county jails so they most certainly will need 

additional staffing in order to take on inspection of municipal jails. 

 

Gregory W. Rushin, Police Chief, Plano Police Department (PPD), submitted written 

testimony in which he concludes that: 

 I agree that minimum standards for municipal jails might be beneficial to ensure 

the welfare of citizens taken into custody at all such facilities throughout the state. 

 However, the difference between these short-term holding center and county jails 

must be taken into consideration, along with the unfunded mandate in terms of 

increase one time and ongoing costs this would create for all cities in Texas with 

municipal jails. 
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Recommendations 

In reviewing the current status of municipal jails, many of the disturbing conditions that 

were noted in the "Report to the 69th Legislature on Municipal Jails" still exist today.  

This committee also agrees with a conclusion from that report that "While most 

municipal detention facilities are short term lockups they do deprive citizens of their 

freedom of movement and the owners of those facilities then become responsible for the 

safety and welfare of those individuals".   

Relying on the good faith efforts of city governments, civil right lawsuits and police 

investigation after accidents or tragedy have not prevented the death while in custody 

(Office of Attorney General Report) of 66 individuals in municipal lockups, during the 

last five years.  Even given the fiscal restrains faced during the coming legislative 

session, Texas needs to take positive action to ensure the safety of prisoners and 

encourage compliance with best practices in the management of these facilities.  This 

committee recommends amendments to the statue governing the TCJS to: 

1. In order to determine the exact number of facilities, the specific type (holder, cell, 

locking bench) and who is detained, require registration of the jail with the Texas 

Commission on Jail Standards.   Also within this registration require an annual 

report of the average number of persons detained per day and the average number 

of hours held prior to release and a description of how the facility operates.  Each 

municipality should be required to report any and all such facilities within its 

jurisdiction. 

 

2. Adopt the "Best Practices" as defined by the TPCA (attachment one) for use by 

all municipal jails and as an element of the above registration, require certification 

that the municipal jails, holdovers, etc. are in compliance and if not, what actions 

are being implemented to obtain compliance.  Those municipal jails not in 

compliance should be required, at the time of submission of the information 

called for in recommendation 1 (above), to submit their progress toward 

compliance, their reasons for lack of attainment and obstacles to achievement, the 

steps that will be taken to achieve compliance, and the date of their projected 

compliance. 

 

3.  All reports from municipal jails to TCJS should be freely available to the public 

on their website. 
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